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(v) Any entry without 24 hour prior 
written or oral notification to the af-
fected manufacturer shall be author-
ized in writing by the Assistant Admin-
istrator for Air and Radiation or the 
Assistant Administrator for Enforce-
ment and Compliance Assurance. 

(8) EPA may void a certificate of con-
formity ab initio for engines introduced 
into commerce if the manufacturer (or 
contractor for the manufacturer, if ap-
plicable) fails to comply with any pro-
vision of this section. 

§ 94.216 Hearing procedures. 
(a)(1) After granting a request for a 

hearing under § 94.210 or § 94.208, the Ad-
ministrator shall designate a Presiding 
Officer for the hearing. 

(2) The hearing shall be held as soon 
as practicable at a time and place fixed 
by the Administrator or by the Pre-
siding Officer. 

(3) In the case of any hearing re-
quested pursuant to § 94.208, the Admin-
istrator may in his/her discretion di-
rect that all argument and presen-
tation of evidence be concluded within 
such fixed period not less than 30 days 
as he/she may establish from the date 
that the first written offer of a hearing 
is made to the manufacturer. To expe-
dite proceedings, the Administrator 
may direct that the decision of the 
Presiding Officer (who may, but need 
not be the Administrator) shall be the 
final EPA decision. 

(b)(1) Upon his/her appointment pur-
suant to paragraph (a) of this section, 
the Presiding Officer will establish a 
hearing file. The file shall consist of 
the notice issued by the Administrator 
under § 94.210 or § 94.208 together with 
any accompanying material, the re-
quest for a hearing and the supporting 
data submitted therewith, and all doc-
uments relating to the request for cer-
tification and all documents submitted 
therewith, and correspondence and 
other data material to the hearing. 

(2) The hearing file will be available 
for inspection by the applicant at the 
office of the Presiding Officer. 

(c) An applicant may appear in per-
son, or may be represented by counsel 
or by any other duly authorized rep-
resentative. 

(d)(1) The Presiding Officer, upon the 
request of any party, or in his/her dis-

cretion, may arrange for a prehearing 
conference at a time and place speci-
fied by him/her to consider the fol-
lowing: 

(i) Simplification of the issues; 
(ii) Stipulations, admissions of fact, 

and the introduction of documents; 
(iii) Limitation of the number of ex-

pert witnesses; 
(iv) Possibility of agreement dis-

posing of all or any of the issues in dis-
pute; 

(v) Such other matters as may aid in 
the disposition of the hearing, includ-
ing such additional tests as may be 
agreed upon by the parties. 

(2) The results of the conference shall 
be reduced to writing by the Presiding 
Officer and made part of the record. 

(e)(1) Hearings shall be conducted by 
the Presiding Officer in an informal 
but orderly and expeditious manner. 
The parties may offer oral or written 
evidence, subject to the exclusion by 
the Presiding Officer of irrelevant, im-
material and repetitious evidence. 

(2) Witnesses will not be required to 
testify under oath. However, the Pre-
siding Officer shall call to the atten-
tion of witnesses that their statements 
may be subject to the provisions of 18 
U.S.C. 1001 which imposes penalties for 
knowingly making false statements or 
representations, or using false docu-
ments in any matter within the juris-
diction of any department or agency of 
the United States. 

(3) Any witness may be examined or 
cross-examined by the Presiding Offi-
cer, the parties, or their representa-
tives. 

(4) Hearings shall be reported ver-
batim. Copies of transcripts of pro-
ceedings may be purchased by the ap-
plicant from the reporter. 

(5) All written statements, charts, 
tabulations, and similar data offered in 
evidence at the hearings shall, upon a 
showing satisfactory to the Presiding 
Officer of their authenticity, rel-
evancy, and materiality, be received in 
evidence and shall constitute a part of 
the record. 

(6) Oral argument may be permitted 
in the discretion of the Presiding Offi-
cer and shall be reported as part of the 
record unless otherwise ordered by 
him/her. 
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(f)(1) The Presiding Officer shall 
make an initial decision which shall 
include written findings and conclu-
sions and the reasons or basis therefor 
on all the material issues of fact, law, 
or discretion presented on the record. 
The findings, conclusions, and written 
decision shall be provided to the par-
ties and made a part of the record. The 
initial decision shall become the deci-
sion of the Administrator without fur-
ther proceedings unless there is an ap-
peal to the Administrator or motion 
for review by the Administrator within 
30 days of the date the initial decision 
was filed. 

(2) On appeal from or review of the 
initial decision, the Administrator 
shall have all the powers which he/she 
would have in making the initial deci-
sion including the discretion to require 
or allow briefs, oral argument, the tak-
ing of additional evidence or the re-
manding to the Presiding Officer for 
additional proceedings. The decision by 
the Administrator shall include writ-
ten findings and conclusions and the 
reasons or basis therefor on all the ma-
terial issues of fact, law, or discretion 
presented on the appeal or considered 
in the review. 

§ 94.217 Emission data engine selec-
tion. 

(a) The manufacturer must select for 
testing, from each engine family, the 
engine configuration which is expected 
to be worst-case for exhaust emission 
compliance on in-use engines, consid-
ering all exhaust emission constituents 
and the range of installation options 
available to vessel builders. The en-
gines selected for testing are collec-
tively described as the test fleet. 

(b) Each engine in the test fleet must 
be constructed to be representative of 
production engines. 

(c) After review of the manufactur-
er’s test fleet, the Administrator may 
select from the available fleet one ad-
ditional test engine from each engine 
family. 

(d) Each engine selected shall be test-
ed according to the provisions of Sub-
part B of this part. 

(e) In lieu of testing an emission data 
engine selected under paragraph (a) of 
this section and submitting the result-
ing data, a manufacturer may, with 

Administrator approval, use emission 
data on a similar engine for which cer-
tification has previously been obtained 
or for which all applicable data re-
quired under this subpart have pre-
viously been submitted. These data 
must be submitted in the application 
for certification. 

(f) A single cylinder test engine may 
be used for certification of Tier 1 Cat-
egory 3 engine families. If you use test 
data from a single cylinder test engine 
for certification, explain in your appli-
cation how you have determined that 
such data show that the multiple cyl-
inder production engines will comply 
with the applicable emission standards. 

[64 FR 73331, Dec. 29, 1999, as amended at 68 
FR 9786, Feb. 28, 2003] 

§ 94.218 Deterioration factor deter-
mination. 

Manufacturers shall determine ex-
haust emission deterioration factors 
using good engineering judgement ac-
cording to the provisions of this sec-
tion. Every deterioration factor must 
be, in the Administrator’s judgment, 
consistent with emissions increases ob-
served in-use based on emission testing 
of similar engines. Deterioration fac-
tors that predict emission increases 
over the useful life of an engine that 
are significantly less than the emission 
increases over the useful life observed 
from in-use testing of similar engines 
shall not be used. 

(a) A separate exhaust emission dete-
rioration factor shall be established for 
each engine family and for each emis-
sion constituent applicable to that 
family. 

(b) Calculation procedures—(1) For en-
gines not utilizing aftertreatment tech-
nology (e.g., catalyst). For each applica-
ble emission constituent, an additive 
deterioration factor shall be used; that 
is, a deterioration factor that when 
added to the low mileage emission rate 
equals the emission rate at the end of 
useful life. However, if the deteriora-
tion factor supplied by the manufac-
turer is less than zero, it shall be zero 
for the purposes of this section. 

(2) For engines utilizing aftertreatment 
technology (e.g., catalyst). For each ap-
plicable emission constituent, a mul-
tiplicative deterioration factor shall be 
used; that is deterioration factors that 
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