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§ 97.104 Applicability 
(a) Except as provided in paragraph 

(b) of this section: 
(1) The following units in a State 

shall be CAIR NOX units, and any 
source that includes one or more such 
units shall be a CAIR NOX source, sub-
ject to the requirements of this subpart 
and subparts BB through HH of this 
part: any stationary, fossil-fuel-fired 
boiler or stationary, fossil-fuel-fired 
combustion turbine serving at any 
time, since the later of November 15, 
1990 or the start-up of the unit’s com-
bustion chamber, a generator with 
nameplate capacity of more than 25 
MWe producing electricity for sale. 

(2) If a stationary boiler or sta-
tionary combustion turbine that, under 
paragraph (a)(1) of this section, is not a 
CAIR NOX unit begins to combust fossil 
fuel or to serve a generator with name-
plate capacity of more than 25 MWe 
producing electricity for sale, the unit 
shall become a CAIR NOX unit as pro-
vided in paragraph (a)(1) of this section 
on the first date on which it both com-
busts fossil fuel and serves such gener-
ator. 

(b) The units in a State that meet 
the requirements set forth in para-
graph (b)(1)(i), (b)(2)(i), or (b)(2)(ii) of 
this section shall not be CAIR NOX 
units: 

(1)(i) Any unit that is a CAIR NOX 
unit under paragraph (a)(1) or (2) of 
this section: 

(A) Qualifying as a cogeneration unit 
during the 12-month period starting on 
the date the unit first produces elec-
tricity and continuing to qualify as a 
cogeneration unit; and 

(B) Not serving at any time, since the 
later of November 15, 1990 or the start- 
up of the unit’s combustion chamber, a 
generator with nameplate capacity of 
more than 25 MWe supplying in any 
calendar year more than one-third of 
the unit’s potential electric output ca-
pacity or 219,000 MWh, whichever is 
greater, to any utility power distribu-
tion system for sale. 

(ii) If a unit qualifies as a cogenera-
tion unit during the 12-month period 
starting on the date the unit first pro-
duces electricity and meets the re-
quirements of paragraphs (b)(1)(i) of 
this section for at least one calendar 
year, but subsequently no longer meets 

all such requirements, the unit shall 
become a CAIR NOX unit starting on 
the earlier of January 1 after the first 
calendar year during which the unit 
first no longer qualifies as a cogenera-
tion unit or January 1 after the first 
calendar year during which the unit no 
longer meets the requirements of para-
graph (b)(1)(i)(B) of this section. 

(2)(i) Any unit that is a CAIR NOX 
unit under paragraph (a)(1) or (2) of 
this section commencing operation be-
fore January 1, 1985: 

(A) Qualifying as a solid waste incin-
eration unit; and 

(B) With an average annual fuel con-
sumption of non-fossil fuel for 1985–1987 
exceeding 80 percent (on a Btu basis) 
and an average annual fuel consump-
tion of non-fossil fuel for any 3 con-
secutive calendar years after 1990 ex-
ceeding 80 percent (on a Btu basis). 

(ii) Any unit that is a CAIR NOX unit 
under paragraph (a)(1) or (2) of this sec-
tion commencing operation on or after 
January 1, 1985: 

(A) Qualifying as a solid waste incin-
eration unit; and 

(B) With an average annual fuel con-
sumption of non-fossil fuel for the first 
3 calendar years of operation exceeding 
80 percent (on a Btu basis) and an aver-
age annual fuel consumption of non- 
fossil fuel for any 3 consecutive cal-
endar years after 1990 exceeding 80 per-
cent (on a Btu basis). 

(iii) If a unit qualifies as a solid 
waste incineration unit and meets the 
requirements of paragraph (b)(2)(i) or 
(ii) of this section for at least 3 con-
secutive calendar years, but subse-
quently no longer meets all such re-
quirements, the unit shall become a 
CAIR NOX unit starting on the earlier 
of January 1 after the first calendar 
year during which the unit first no 
longer qualifies as a solid waste incin-
eration unit or January 1 after the first 
3 consecutive calendar years after 1990 
for which the unit has an average an-
nual fuel consumption of fossil fuel of 
20 percent or more. 

(c) A certifying official of an owner 
or operator of any unit may petition 
the Administrator at any time for a de-
termination concerning the applica-
bility, under paragraphs (a) and (b) of 
this section, of the CAIR NOX Annual 
Trading Program to the unit. 
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(1) Petition content. The petition shall 
be in writing and include the identi-
fication of the unit and the relevant 
facts about the unit. The petition and 
any other documents provided to the 
Administrator in connection with the 
petition shall include the following 
certification statement, signed by the 
certifying official: ‘‘I am authorized to 
make this submission on behalf of the 
owners and operators of the unit for 
which the submission is made. I certify 
under penalty of law that I have per-
sonally examined, and am familiar 
with, the statements and information 
submitted in this document and all its 
attachments. Based on my inquiry of 
those individuals with primary respon-
sibility for obtaining the information, I 
certify that the statements and infor-
mation are to the best of my knowl-
edge and belief true, accurate, and 
complete. I am aware that there are 
significant penalties for submitting 
false statements and information or 
omitting required statements and in-
formation, including the possibility of 
fine or imprisonment.’’ 

(2) Submission. The petition and any 
other documents provided in connec-
tion with the petition shall be sub-
mitted to the Director of the Clean Air 
Markets Division (or its successor), 
U.S. Environmental Protection Agen-
cy, who will act on the petition as the 
Administrator’s duly authorized rep-
resentative. 

(3) Response. The Administrator will 
issue a written response to the petition 
and may request supplemental infor-
mation relevant to such petition. The 
Administrator’s determination con-
cerning the applicability, under para-
graphs (a) and (b) of this section, of the 
CAIR NOX Annual Trading Program to 
the unit shall be binding on the permit-
ting authority unless the petition or 
other information or documents pro-
vided in connection with the petition 
are found to have contained signifi-
cant, relevant errors or omissions. 

§ 97.105 Retired unit exemption. 
(a)(1) Any CAIR NOX unit that is per-

manently retired and is not a CAIR 
NOX opt-in unit under subpart II of this 
part shall be exempt from the CAIR 
NOX Annual Trading Program, except 
for the provisions of this section, 

§§ 97.102, 97.103, 97.104, 97.106(c)(4) 
through (7), 97.107, 97.108, and subparts 
BB and EE through GG of this part. 

(2) The exemption under paragraph 
(a)(1) of this section shall become effec-
tive the day on which the CAIR NOX 
unit is permanently retired. Within 30 
days of the unit’s permanent retire-
ment, the CAIR designated representa-
tive shall submit a statement to the 
permitting authority otherwise respon-
sible for administering any CAIR per-
mit for the unit and shall submit a 
copy of the statement to the Adminis-
trator. The statement shall state, in a 
format prescribed by the permitting 
authority, that the unit was perma-
nently retired on a specific date and 
will comply with the requirements of 
paragraph (b) of this section. 

(3) After receipt of the statement 
under paragraph (a)(2) of this section, 
the permitting authority will amend 
any permit under subpart CC of this 
part covering the source at which the 
unit is located to add the provisions 
and requirements of the exemption 
under paragraphs (a)(1) and (b) of this 
section. 

(b) Special provisions. (1) A unit ex-
empt under paragraph (a) of this sec-
tion shall not emit any nitrogen ox-
ides, starting on the date that the ex-
emption takes effect. 

(2) The Administrator or the permit-
ting authority will allocate CAIR NOX 
allowances under subpart EE of this 
part to a unit exempt under paragraph 
(a) of this section. 

(3) For a period of 5 years from the 
date the records are created, the own-
ers and operators of a unit exempt 
under paragraph (a) of this section 
shall retain, at the source that in-
cludes the unit, records demonstrating 
that the unit is permanently retired. 
The 5-year period for keeping records 
may be extended for cause, at any time 
before the end of the period, in writing 
by the permitting authority or the Ad-
ministrator. The owners and operators 
bear the burden of proof that the unit 
is permanently retired. 

(4) The owners and operators and, to 
the extent applicable, the CAIR des-
ignated representative of a unit exempt 
under paragraph (a) of this section 
shall comply with the requirements of 
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