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§ 97.31 Administrator’s action on com-
pliance certifications. 

(a) The Administrator may review 
and conduct independent audits con-
cerning any compliance certification 
or any other submission under the NOX 
Budget Trading Program and make ap-
propriate adjustments of the informa-
tion in the compliance certifications or 
other submissions. 

(b) The Administrator may deduct 
NOX allowances from or transfer NOX 
allowances to a unit’s compliance ac-
count or a source’s overdraft account 
based on the information in the com-
pliance certifications or other submis-
sions, as adjusted under paragraph (a) 
of this section. 

Subpart E—NOX Allowance 
Allocations 

§ 97.40 Trading program budget. 
In accordance with §§ 97.41 and 97.42, 

the Administrator will allocate to the 
NOX Budget units under § 97.4(a) in a 
State, for each control period specified 
in § 97.41, a total number of NOX allow-
ances equal to the trading budget for 
the State, as set forth in appendix C of 
this part, less the sum of the NOX emis-
sion limitations (in tons) for each unit 
exempt under § 97.4(b) that is not allo-
cated any NOX allowances under § 97.42 
(b) or (c) for the control period and 
whose NOX emission limitation (in tons 
of NOX) is not included in the amount 
calculated under § 97.42(d)(5)(ii)(B) for 
the control period. 

[65 FR 2727, Jan. 18, 2000, as amended at 69 
FR 21646, Apr. 21, 2004] 

§ 97.41 Timing requirements for NOX 
allowance allocations. 

(a) The NOX allowance allocations, 
determined in accordance with 
§§ 97.42(a) through (c), for the control 
periods in 2004 through 2007 are set 
forth in appendices A and B of this 
part. 

(b) By April 1, 2005, the Adminis-
trator will determine by order the NOX 
allowance allocations, in accordance 
with §§ 97.42 (a) through (c), for the con-
trol periods in 2008 through 2012. 

(c) By April 1, 2010, by April 1 of 2015, 
and thereafter by April 1 of the year 
that is 5 years after the last year for 

which NOX allowances allocations are 
determined, the Administrator will de-
termine by order the NOX allowance al-
locations, in accordance with §§ 97.42(a) 
through (c), for the control periods in 
the years that are 3, 4, 5, 6, and 7 years 
after the applicable deadline under this 
paragraph (c). 

(d) By April 1, 2004 and April 1 of each 
year thereafter, the Administrator will 
determine by order the NOX allowance 
allocations, in accordance with 
§ 97.42(d), for the control period in the 
year of the applicable deadline under 
this paragraph (d). 

(e) The Administrator will make 
available to the public each determina-
tion of NOX allowance allocations 
under paragraph (b), (c), or (d) of this 
section and will provide an opportunity 
for submission of objections to the de-
termination. Objections shall be lim-
ited to addressing whether the deter-
mination is in accordance with § 97.42. 
Based on any such objections, the Ad-
ministrator will adjust each deter-
mination to the extent necessary to en-
sure that it is in accordance with 
§ 97.42. 

[65 FR 2727, Jan. 18, 2000, as amended at 67 
FR 21529, Apr. 30, 2002] 

§ 97.42 NOX allowance allocations. 

(a)(1) The heat input (in mmBtu) 
used for calculating NOX allowance al-
locations for each NOX Budget unit 
under § 97.4(a) will be: 

(i) For a NOX allowance allocation 
under § 97.41(a): 

(A) For a unit under § 97.4(a)(1), the 
average of the two highest amounts of 
the unit’s heat input for the control pe-
riods in 1995 through 1998; or 

(B) For a unit under § 97.4(a)(2), the 
control period in 1995 or, if the Admin-
istrator determines that reasonably re-
liable data are available for control pe-
riods in 1996 through 1998, the average 
of the two highest amounts of the 
unit’s heat input for the control peri-
ods in 1995 through 1998. 

(ii) For a NOX allowance allocation 
under § 97.41(b), the unit’s average heat 
input for the control periods in 2002 
through 2004. 

(iii) For a NOX allowance allocation 
under § 97.41(c), the unit’s average heat 
input for the control period in the 
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years that are 4, 5, 6, 7, and 8 years be-
fore the first year for which the alloca-
tion is being calculated. 

(2) The unit’s heat input for the con-
trol period in each year specified under 
paragraph (a)(1) of this section will be 
determined in accordance with part 75 
of this chapter. Notwithstanding the 
first sentence of this paragraph (a)(2): 

(i) For a NOX allowance allocation 
under § 97.41(a), such heat input will be 
determined using the best available 
data reported to the Administrator for 
the unit if the unit was not otherwise 
subject to the requirements of part 75 
of this chapter for the control period. 

(ii) For a NOX allowance allocation 
under § 97.41(b) or (c) for a unit exempt 
under § 97.4(b), such heat input shall be 
treated as zero if the unit is exempt 
under § 97.4(b) during the control pe-
riod. 

(b) For each group of control periods 
specified in § 97.41(a) through (c), the 
Administrator will allocate to all NOX 
Budget units in a given State under 
§ 97.4(a)(1) that commenced operation 
before May 1, 1997 for allocations under 
§ 97.41(a), May 1, 2003 for allocations 
under § 97.41(b), and May 1 of the year 5 
years before the first year for which 
the allocation under § 97.41(c) is being 
calculated, a total number of NOX al-
lowances equal to 95 percent of the por-
tion of the State’s trading program 
budget under § 97.40 covering such 
units. The Administrator will allocate 
in accordance with the following proce-
dures: 

(1) The Administrator will allocate 
NOX allowances to each NOX Budget 
unit under § 97.4(a)(1) for each control 
period in an amount equaling 0.15 lb/ 
mmBtu multiplied by the heat input 
determined under paragraph (a) of this 
section, divided by 2,000 lb/ton, and 
rounded to the nearest whole number 
of NOX allowances as appropriate. 

(2) If the initial total number of NOX 
allowances allocated to all NOX Budget 
units under § 97.4(a)(1) in the State for 
a control period under paragraph (b)(1) 
of this section does not equal 95 per-
cent of the portion of the State’s trad-
ing program budget under § 97.40 cov-
ering such units, the Administrator 
will adjust the total number of NOX al-
lowances allocated to all such NOX 
Budget units for the control period 

under paragraph (b)(1) of this section 
so that the total number of NOX allow-
ances allocated equals 95 percent of 
such portion of the State’s trading pro-
gram budget. This adjustment will be 
made by: multiplying each unit’s allo-
cation by 95 percent of such portion of 
the State’s trading program budget; di-
viding by the total number of NOX al-
lowances allocated under paragraph 
(b)(1) of this section for the control pe-
riod; and rounding to the nearest whole 
number of NOX allowances as appro-
priate. 

(c) For each group of control periods 
specified in § 97.41(a) through (c), the 
Administrator will allocate to all NOX 
Budget units in a given State under 
§ 97.4(a)(2) that commenced operation 
before May 1, 1997 for allocations under 
§ 97.41(a), May 1, 2003 for allocations 
under § 97.41(b), and May 1 of the year 5 
years before the first year for which 
the allocation under § 97.41(c) is being 
calculated, a total number of NOX al-
lowances equal to 95 percent of the por-
tion of the State’s trading program 
budget under § 97.40 covering such 
units. The Administrator will allocate 
in accordance with the following proce-
dures: 

(1) The Administrator will allocate 
NOX allowances to each NOX Budget 
unit under § 97.4(a)(2) for each control 
period in an amount equaling 0.17 lb/ 
mmBtu multiplied by the heat input 
determined under paragraph (a) of this 
section, divided by 2,000 lb/ton, and 
rounded to the nearest whole number 
of NOX allowances as appropriate. 

(2) If the initial total number of NOX 
allowances allocated to all NOX Budget 
units under § 97.4(a)(2) in the State for 
a control period under paragraph (c)(1) 
of this section does not equal 95 per-
cent of the portion of the State’s trad-
ing program budget under § 97.40 cov-
ering such units, the Administrator 
will adjust the total number of NOX al-
lowances allocated to all such NOX 
Budget units for the control period 
under paragraph (a)(1) of this section 
so that the total number of NOX allow-
ances allocated equals 95 percent of the 
portion of the State’s trading program 
budget under § 97.40 covering such 
units. This adjustment will be made 
by: multiplying each unit’s allocation 
by 95 percent of the portion of the 
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State’s trading program budget under 
§ 97.40 covering such units; dividing by 
the total number of NOX allowances al-
located under paragraph (c)(1) of this 
section for the control period; and 
rounding to the nearest whole number 
of NOX allowances as appropriate. 

(d) For each control period specified 
in § 97.41(d), the Administrator will al-
locate NOX allowances to NOX Budget 
units in a given State under § 97.4(a) 
(except for units exempt under § 97.4(b)) 
that commence operation, or are pro-
jected to commence operation, on or 
after: May 1, 1997 (for control periods 
under § 97.41(a)); May 1, 2003, (for con-
trol periods under § 97.41(b)); and May 1 
of the year 5 years before the beginning 
of the group of 5 years that includes 
the control period (for control periods 
under § 97.41(c)). The Administrator 
will make the allocations under this 
paragraph (d) in accordance with the 
following procedures: 

(1) The Administrator will establish 
one allocation set-aside for each con-
trol period. Each allocation set-aside 
will be allocated NOX allowances equal 
to 5 percent of the tons of NOX emis-
sion in the State’s trading program 
budget under § 97.40, rounded to the 
nearest whole number of NOX allow-
ances as appropriate. 

(2) The NOX authorized account rep-
resentative of a NOX Budget unit speci-
fied in this paragraph (d) may submit 
to the Administrator a request, in a 
format specified by the Administrator, 
to be allocated NOX allowances for the 
control period. The NOX allowance al-
location request must be received by 
the Administrator on or after the date 
on which the State permitting author-
ity issues a permit to construct the 
unit and by January 1 before the con-
trol period for which NOX allowances 
are requested. 

(3) In a NOX allowance allocation re-
quest under paragraph (d)(2) of this sec-
tion, the NOX authorized account rep-
resentative for a NOX Budget unit 
under § 97.4(a)(1) may request for the 
control period NOX allowances in an 
amount that does not exceed the lesser 
of: 

(i) 0.15 lb/mmBtu multiplied by the 
unit’s maximum design heat input, 
multiplied by the lesser of 3,672 hours 
or the number of hours remaining in 

the control period starting with the 
day in the control period on which the 
unit commences operation or is pro-
jected to commence operation, divided 
by 2,000 lb/ton, and rounded to the 
nearest whole number of NOX allow-
ances as appropriate; or 

(ii) The unit’s most stringent State 
or Federal NOX emission limitation 
multiplied by the unit’s maximum de-
sign heat input, multiplied by the less-
er of 3,672 hours or the number of hours 
remaining in the control period start-
ing with the day in the control period 
on which the unit commences oper-
ation or is projected to commence op-
eration, divided by 2,000 lb/ton, and 
rounded to the nearest whole number 
of NOX allowances as appropriate. 

(4) In a NOX allowance allocation re-
quest under paragraph (d)(2) of this sec-
tion, the NOX authorized account rep-
resentative for a NOX Budget unit 
under § 97.4(a)(2) may request for the 
control period NOX allowances in an 
amount that does not exceed the lesser 
of: 

(i) 0.17 lb/mmBtu multiplied by the 
unit’s maximum design heat input, 
multiplied by the lesser of 3,672 hours 
or the number of hours remaining in 
the control period starting with the 
day in the control period on which the 
unit commences operation or is pro-
jected to commence operation, divided 
by 2,000 lb/ton, and rounded to the 
nearest whole number of NOX allow-
ances as appropriate; or 

(ii) The unit’s most stringent State 
or Federal NOX emission limitation 
multiplied by the unit’s maximum de-
sign heat input, multiplied by the less-
er of 3,672 hours or the number of hours 
remaining in the control period start-
ing with the day in the control period 
on which the unit commences oper-
ation or is projected to commence op-
eration, divided by 2,000 lb/ton, and 
rounded to the nearest whole number 
of NOX allowances as appropriate. 

(5) The Administrator will review 
each NOX allowance allocation request 
submitted in accordance with para-
graph (d)(2) of this section and will al-
locate NOX allowances pursuant to 
such request as follows: 

(i) Upon receipt of the NOX allowance 
allocation request, the Administrator 
will make any necessary adjustments 
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to the request to ensure that the re-
quirements of paragraphs (d) introduc-
tory text, (d)(2), (d)(3), and (d)(4) are 
met. 

(ii) The Administrator will determine 
the following amounts: 

(A) The sum of the NOX allowances 
requested (as adjusted under paragraph 
(d)(5)(i) of this section) in all NOX al-
lowance allocation requests under 
paragraph (d)(2) of this section for the 
control period; and 

(B) For units exempt under § 97.4(b) in 
the State that commenced operation, 
or are projected to commence oper-
ation, on or after May 1, 1997 (for con-
trol periods under § 97.41(a)); May 1, 
2003, (for control periods under 
§ 97.41(b)); and May 1 of the year 5 years 
before beginning of the group of 5 years 
that includes the control period (for 
control periods under § 97.41(c)), the 
sum of the NOX emission limitations 
(in tons of NOX) on which each unit’s 
exemption under § 97.4(b) is based. 

(iii) If the number of NOX allowances 
in the allocation set-aside for the con-
trol period less the amount under para-
graph (d)(5)(ii)(B) of this section is not 
less than the amount determined under 
paragraph (d)(5)(ii)(A) of this section, 
the Administrator will allocate the 
amount of the NOX allowances re-
quested (as adjusted under paragraph 
(d)(5)(i) of this section) to the NOX 
Budget unit for which the allocation 
request was submitted. 

(iv) If the number of NOX allowances 
in the allocation set-aside for the con-
trol period less the amount under para-
graph (d)(5)(ii)(B) of this section is less 
than the amount determined under 
paragraph (d)(5)(ii)(A) of this section, 
the Administrator will allocate, to the 
NOX Budget unit for which the alloca-
tion request was submitted, the 
amount of NOX allowances requested 
(as adjusted under paragraph (d)(5)(i) of 
this section) multiplied by the number 
of NOX allowances in the allocation 
set-aside for the control period less the 
amount determined under paragraph 
(d)(5)(ii)(B) of this section, divided by 
the amount determined under para-
graph (d)(5)(ii)(A) of this section, and 
rounded to the nearest whole number 
of NOX allowances as appropriate. 

(e)(1) For a NOX Budget unit that is 
allocated NOX allowances under para-

graph (d) of this section for a control 
period, the Administrator will deduct 
NOX allowances under § 97.54(b), (e), or 
(f) to account for the actual heat input 
of the unit during the control period. 
The Administrator will calculate the 
number of NOX allowances to be de-
ducted to account for the unit’s actual 
heat input using the following for-
mulas and rounding to the nearest 
whole number of NOX allowance as ap-
propriate, provided that the number of 
NOX allowances to be deducted shall be 
zero if the number calculated is less 
than zero: 

NOX allowances deducted for actual 
heat input for a unit under § 97.4(a)(1) 
= Unit’s NOX allowances allocated for 
control period¥(Unit’s actual control 
period heat input× the lesser of 0.15 
lb/mmBtu the unit’s most stringent 
State or Federal emission limitation 
× 2,000 lb/ton); and NOX allowances 
deducted for actual heat input for a 
unit under § 97.4(a)(2) = Unit’s NOX al-
lowances allocated for control pe-
riod¥(Unit’s actual control period 
heat input × the lesser of 0.17 lb/ 
mmBtu the unit’s most stringent 
State or Federal emission limitation 
× 2,000 lb/ton) 

Where: 
‘‘Unit’s NOX allowances allocated for control 

period’’ is the number of NOX allowances 
allocated to the unit for the control period 
under paragraph (d) of this section; and 

‘‘Unit’s actual control period heat input’’ is 
the heat input (in mmBtu) of the unit dur-
ing the control period. 

(2) The Administrator will transfer 
any NOX allowances deducted under 
paragraph (e)(1) of this section to the 
allocation set-aside for the control pe-
riod for which they were allocated. 

(f) After making the deductions for 
compliance under § 97.54(b), (e), or (f) 
for a control period, the Administrator 
will determine whether any NOX allow-
ances remain in the allocation set- 
aside for the control period. The Ad-
ministrator will allocate any such NOX 
allowances to the NOX Budget units in 
the State using the following formula 
and rounding to the nearest whole 
number of NOX allowances as appro-
priate: 

Unit’s share of NOX allowances remain-
ing in allocation set-aside = Total 

VerDate Mar<15>2010 15:09 Sep 08, 2010 Jkt 220162 PO 00000 Frm 00902 Fmt 8010 Sfmt 8010 Y:\SGML\220162.XXX 220162W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



893 

Environmental Protection Agency § 97.43 

NOX allowances remaining in alloca-
tion set-aside × (Unit’s NOX allow-
ance allocation ÷ State’s trading pro-
gram budget excluding allocation 
set-aside) 

Where: 
‘‘Total NOX allowances remaining in alloca-

tion set-aside’’ is the total number of NOX 
allowances remaining in the allocation set- 
aside for the control period; 

‘‘Unit’s NOX allowance allocation’’ is the 
number of NOX allowances allocated under 
paragraph (b) or (c) of this section to the 
unit for the control period to which the al-
location set-aside applies; and 

‘‘State’s trading program budget excluding 
allocation set-aside’’ is the State’s trading 
program budget under § 97.40 for the con-
trol period to which the allocation set- 
aside applies multiplied by 95 percent, 
rounded to the nearest whole number of 
NOX allowances as appropriate. 

(g) If the Administrator determines 
that NOX allowances were allocated 
under paragraph (b), (c), or (d) of this 
section for a control period and the re-
cipient of the allocation is not actually 
a NOX Budget unit under § 97.4(a), the 
Administrator will notify the NOX au-
thorized account representative and 
then will act in accordance with the 
following procedures: 

(1)(i) The Administrator will not 
record such NOX allowances for the 
control period in an account under 
§ 97.53; 

(ii) If the Administrator already re-
corded such NOX allowances for the 
control period in an account under 
§ 97.53 and if the Administrator makes 
such determination before making all 
deductions pursuant to § 97.54 (except 
deductions pursuant to § 97.54(d)(2)) for 
the control period, then the Adminis-
trator will deduct from the account 
NOX allowances equal in number to and 
allocated for the same or a prior con-
trol period as the NOX allowances allo-
cated to such recipient for the control 
period. The NOX authorized account 
representative shall ensure that the ac-
count contains the NOX allowances 
necessary for completion of such de-
duction. If account does not contain 
the necessary NOX allowances, the Ad-
ministrator will deduct the required 
number of NOX allowances, regardless 
of the control period for which they 
were allocated, whenever NOX allow-
ances are recorded in the account; or 

(iii) If the Administrator already re-
corded such NOX allowances for the 
control period in an account under 
§ 97.53 and if the Administrator makes 
such determination after making all 
deductions pursuant to § 97.54 (except 
deductions pursuant to § 97.54(d)(2)) for 
the control period, then the Adminis-
trator will apply paragraph (g)(1)(ii) of 
this section to any subsequent control 
period for which NOX allowances were 
allocated to such recipient. 

(2) The Administrator will transfer 
the NOX allowances that are not re-
corded, or that are deducted, pursuant 
to paragraph (g)(1) of this section to an 
allocation set-aside for the State in 
which such source is located. 

[65 FR 2727, Jan. 18, 2000, as amended at 67 
FR 21529, Apr. 30, 2002; 69 FR 21646, Apr. 21, 
2004] 

§ 97.43 Compliance Supplement Pool. 

(a) For any NOX Budget unit that re-
duces its NOX emission rate in the 2001 
through 2003 control period, the owners 
and operators may request early reduc-
tion credits in accordance with the fol-
lowing requirements: 

(1) Each NOX Budget unit for which 
the owners and operators intend to re-
quest, or request, any early reduction 
credits in accordance with paragraph 
(a)(4) of this section shall monitor and 
report NOX emissions in accordance 
with subpart H of this part starting in 
the 2000 control period and for each 
control period for which such early re-
duction credits are requested. The 
unit’s percent monitor data avail-
ability shall not be less than 90 percent 
during the 2000 control period, and the 
unit must be in full compliance with 
any applicable State or Federal NOX 
emission control requirements during 
2000 through 2002. 

(2) NOX emission rate and heat input 
under paragraphs (a)(3) and (4) of this 
section shall be determined in accord-
ance with subpart H of this part. 

(3) Each NOX Budget unit for which 
the owners and operators intend to re-
quest, or request, any early reduction 
credits under paragraph (a)(4) of this 
section shall reduce its NOX emission 
rate, for each control period for which 
early reduction credits are requested, 
to less than both 0.25 lb/mmBtu and 80 
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