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support and protection of such uses. The pro-
hibition contained in the preceding sentence 
shall apply without regard to the presence or 
absence of a causal relationship between 
such characteristics and the applicant’s cur-
rent or proposed discharge. Notwithstanding 
any other provisions of this subsection, no 
permit may be issued under this subsection 
for discharge of a pollutant into the New 
York Bight Apex consisting of the ocean wa-
ters of the Atlantic Ocean westward of 73 de-
grees 30 minutes west longitude and north-
ward of 40 degrees 10 minutes north latitude. 

(b) Section 301(j)(1) of the Clean 
Water Act provides that: 

Any application filed under this section for 
a modification of the provisions of— 

(A) subsection (b)(1)(B) under subsection 
(h) of this section shall be filed not later 
than the 365th day which begins after the 
date of enactment of the Municipal Waste-
water Treatment Construction Grant 
Amendments of 1981, except that a publicly 
owned treatment works which prior to De-
cember 31, 1982, had a contractual arrange-
ment to use a portion of the capacity of an 
ocean outfall operated by another publicly 
owned treatment works which has applied 
for or received modification under sub-
section (h) may apply for a modification of 
subsection (h) in its own right not later than 
30 days after the date of the enactment of 
the Water Quality Act of 1987. 

(c) Section 22(e) of the Municipal 
Wastewater Treatment Construction 
Grant Amendments of 1981, Public Law 
97–117, provides that: 

The amendments made by this section 
shall take effect on the date of enactment of 
this Act except that no applicant, other than 
the city of Avalon, California, who applies 
after the date of enactment of this Act for a 
permit pursuant to subsection (h) of section 
301 of the Federal Water Pollution Control 
Act which modifies the requirements of sub-
section (b)(1)(B) of section 301 of such Act 
shall receive such permit during the one- 
year period which begins on the date of en-
actment of this Act. 

(d) Section 303(b)(2) of the Water 
Quality Act, Public Law 100–4, provides 
that: 

Section 301(h)(3) shall only apply to modi-
fications and renewals of modifications 
which are tentatively or finally approved 
after the date of the enactment of this Act. 

(e) Section 303(g) of the Water Qual-
ity Act provides that: 

The amendments made to sections 301(h) 
and (h)(2), as well as provisions of (h)(6) and 
(h)(9), shall not apply to an application for a 

permit under section 301(h) of the Federal 
Water Pollution Control Act which has been 
tentatively or finally approved by the Ad-
ministrator before the date of the enactment 
of this Act; except that such amendments 
shall apply to all renewals of such permits 
after such date of enactment. 

§ 125.58 Definitions. 

For the purpose of this subpart: 
(a) Administrator means the EPA Ad-

ministrator or a person designated by 
the EPA Administrator. 

(b) Altered discharge means any dis-
charge other than a current discharge 
or improved discharge, as defined in 
this regulation. 

(c) Applicant means an applicant for a 
new or renewed section 301(h) modified 
permit. Large applicants have popu-
lations contributing to their POTWs 
equal to or more than 50,000 people or 
average dry weather flows of 5.0 mil-
lion gallons per day (mgd) or more; 
small applicants have contributing 
populations of less than 50,000 people 
and average dry weather flows of less 
than 5.0 mgd. For the purposes of this 
definition the contributing population 
and flows shall be based on projections 
for the end of the five-year permit 
term. Average dry weather flows shall 
be the average daily total discharge 
flows for the maximum month of the 
dry weather season. 

(d) Application means a final applica-
tion previously submitted in accord-
ance with the June 15, 1979, section 
301(h) regulations (44 FR 34784); an ap-
plication submitted between December 
29, 1981, and December 29, 1982; or a sec-
tion 301(h) renewal application sub-
mitted in accordance with these regu-
lations. It does not include a prelimi-
nary application submitted in accord-
ance with the June 15, 1979, section 
301(h) regulations. 

(e) Application questionnaire means 
EPA’s ‘‘Applicant Questionnaire for 
Modification of Secondary Treatment 
Requirements,’’ published as an appen-
dix to this subpart. 

(f) Balanced indigenous population 
means an ecological community which: 

(1) Exhibits characteristics similar to 
those of nearby, healthy communities 
existing under comparable but 
unpolluted environmental conditions; 
or 
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(2) May reasonably be expected to be-
come re-established in the polluted 
water body segment from adjacent wa-
ters if sources of pollution were re-
moved. 

(g) Categorical pretreatment standard 
means a standard promulgated by EPA 
under 40 CFR Chapter I, Subchapter N. 

(h) Current discharge means the vol-
ume, composition, and location of an 
applicant’s discharge at the time of 
permit application. 

(i) Improved discharge means the vol-
ume, composition, and location of an 
applicant’s discharge following: 

(1) Construction of planned outfall 
improvements, including, without limi-
tation, outfall relocation, outfall re-
pair, or diffuser modification; or 

(2) Construction of planned treat-
ment system improvements to treat-
ment levels or discharge characteris-
tics; or 

(3) Implementation of a planned pro-
gram to improve operation and mainte-
nance of an existing treatment system 
or to eliminate or control the introduc-
tion of pollutants into the applicant’s 
treatment works. 

(j) Industrial discharger or industrial 
source means any source of non-
domestic pollutants regulated under 
section 307(b) or (c) of the Clean Water 
Act which discharges into a POTW. 

(k) Modified discharge means the vol-
ume, composition, and location of the 
discharge proposed by the applicant for 
which a modification under section 
301(h) of the Act is requested. A modi-
fied discharge may be a current dis-
charge, improved discharge, or altered 
discharge. 

(l) New York Bight Apex means the 
ocean waters of the Atlantic Ocean 
westward of 73 degrees 30 minutes west 
longitude and northward of 40 degrees 
10 minutes north latitude. 

(m) Nonindustrial source means any 
source of pollutants which is not an in-
dustrial source. 

(n) Ocean waters means those coastal 
waters landward of the baseline of the 
territorial seas, the deep waters of the 
territorial seas, or the waters of the 
contiguous zone. The term ‘‘ocean wa-
ters’’ excludes saline estuarine waters. 

(o) Permittee means an NPDES per-
mittee with an effective section 301(h) 
modified permit. 

(p) Pesticides means demeton, 
guthion, malathion, mirex, 
methoxychlor, and parathion. 

(q) Pretreatment means the reduction 
of the amount of pollutants, the elimi-
nation of pollutants, or the alteration 
of the nature of pollutant properties in 
wastewater prior to or in lieu of dis-
charging or otherwise introducing such 
pollutants into a POTW. The reduction 
or alteration may be obtained by phys-
ical, chemical, or biological processes, 
process changes, or by other means, ex-
cept as prohibited by 40 CFR part 403. 

(r) Primary or equivalent treatment for 
the purposes of this subpart means 
treatment by screening, sedimentation, 
and skimming adequate to remove at 
least 30 percent of the biochemical oxy-
gen demanding material and of the sus-
pended solids in the treatment works 
influent, and disinfection, where appro-
priate. 

(s) Public water supplies means water 
distributed from a public water system. 

(t) Public water system means a sys-
tem for the provision to the public of 
piped water for human consumption, if 
such system has at least fifteen (15) 
service connections or regularly serves 
at least twenty-five (25) individuals. 
This term includes: (1) Any collection, 
treatment, storage, and distribution fa-
cilities under the control of the oper-
ator of the system and used primarily 
in connection with the system, and (2) 
Any collection or pretreatment storage 
facilities not under the control of the 
operator of the system which are used 
primarily in connection with the sys-
tem. 

(u) Publicly owned treatment works or 
POTW means a treatment works, as de-
fined in section 212(2) of the Act, which 
is owned by a State, municipality, or 
intermunicipal or interstate agency. 

(v) Saline estuarine waters means 
those semi-enclosed coastal waters 
which have a free connection to the 
territorial sea, undergo net seaward ex-
change with ocean waters, and have 
salinities comparable to those of the 
ocean. Generally, these waters are near 
the mouth of estuaries and have cross- 
sectional annual mean salinities great-
er than twenty-five (25) parts per thou-
sand. 
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(w) Secondary removal equivalency 
means that the amount of a toxic pol-
lutant removed by the combination of 
the applicant’s own treatment of its in-
fluent and pretreatment by its indus-
trial users is equal to or greater than 
the amount of the toxic pollutant that 
would be removed if the applicant were 
to apply secondary treatment to its 
discharge where the discharge has not 
undergone pretreatment by the appli-
cant’s industrial users. 

(x) Secondary treatment means the 
term as defined in 40 CFR part 133. 

(y) Shellfish, fish, and wildlife means 
any biological population or commu-
nity that might be adversely affected 
by the applicant’s modified discharge. 

(z) Stressed waters means those ocean 
waters for which an applicant can dem-
onstrate to the satisfaction of the Ad-
ministrator, that the absence of a bal-
anced indigenous population is caused 
solely by human perturbations other 
than the applicant’s modified dis-
charge. 

(aa) Toxic pollutants means those sub-
stances listed in 40 CFR 401.15. 

(bb) Water quality criteria means sci-
entific data and guidance developed 
and periodically updated by EPA under 
section 304(a)(1) of the Clean Water 
Act, which are applicable to marine 
waters. 

(cc) Water quality standards means ap-
plicable water quality standards which 
have been approved, left in effect, or 
promulgated under section 303 of the 
Clean Water Act. 

(dd) Zone of initial dilution (ZID) 
means the region of initial mixing sur-
rounding or adjacent to the end of the 
outfall pipe or diffuser ports, provided 
that the ZID may not be larger than al-
lowed by mixing zone restrictions in 
applicable water quality standards. 

§ 125.59 General. 

(a) Basis for application. An applica-
tion under this subpart shall be based 
on a current, improved, or altered dis-
charge into ocean waters or saline es-
tuarine waters. 

(b) Prohibitions. No section 301(h) 
modified permit shall be issued: 

(1) Where such issuance would not as-
sure compliance with all applicable re-
quirements of this subpart and part 122; 

(2) For the discharge of sewage 
sludge; 

(3) Where such issuance would con-
flict with applicable provisions of 
State, local, or other Federal laws or 
Executive Orders. This includes com-
pliance with the Coastal Zone Manage-
ment Act of 1972, as amended, 16 U.S.C. 
1451 et seq.; the Endangered Species Act 
of 1973, as amended, 16 U.S.C. 1531 et 
seq.; and Title III of the Marine Protec-
tion, Research and Sanctuaries Act, as 
amended, 16 U.S.C. 1431 et seq.; 

(4) Where the discharge of any pollut-
ant enters into saline estuarine waters 
which at the time of application do not 
support a balanced indigenous popu-
lation of shellfish, fish, and wildlife, or 
allow recreation in and on the waters 
or which exhibit ambient water quality 
below applicable water quality stand-
ards adopted for the protection of pub-
lic water supplies, shellfish, fish, and 
wildlife or recreational activities or 
such other standards necessary to as-
sure support and protection of such 
uses. The prohibition contained in the 
preceding sentence shall apply without 
regard to the presence or absence of a 
causal relationship between such char-
acteristics and the applicant’s current 
or proposed discharge; or 

(5) Where the discharge of any pollut-
ant is into the New York Bight Apex. 

(c) Applications. Each applicant for a 
modified permit under this subpart 
shall submit an application to EPA 
signed in compliance with 40 CFR part 
122, subpart B, which shall contain: 

(1) A signed, completed NPDES Ap-
plication Standard form A, parts I, II, 
III; 

(2) A completed Application Ques-
tionnaire; 

(3) The certification in accordance 
with 40 CFR 122.22(d); 

(4) In addition to the requirements of 
§ 125.59(c) (1) through (3), applicants for 
permit renewal shall support continu-
ation of the modification by supplying 
to EPA the results of studies and moni-
toring performed in accordance with 
§ 125.63 during the life of the permit. 
Upon a demonstration meeting the 
statutory criteria and requirements of 
this subpart, the permit may be re-
newed under the applicable procedures 
of 40 CFR part 124. 
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