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(t) Site protection. (1) For mitigation 
bank sites, real estate instruments, 
management plans, or other long-term 
mechanisms used for site protection 
must be finalized before any credits 
can be released. 

(2) For in-lieu fee project sites, real 
estate instruments, management plans, 
or other long-term protection mecha-
nisms used for site protection must be 
finalized before advance credits can be-
come released credits. 

(u) Long-term management. (1) The 
legal mechanisms and the party re-
sponsible for the long-term manage-
ment and the protection of the mitiga-
tion bank site must be documented in 
the instrument or, in the case of um-
brella mitigation banking instruments 
and in-lieu fee programs, the approved 
mitigation plans. The responsible party 
should make adequate provisions for 
the operation, maintenance, and long- 
term management of the compensatory 
mitigation project site. The long-term 
management plan should include a de-
scription of long-term management 
needs and identify the funding mecha-
nism that will be used to meet those 
needs. 

(2) The instrument may contain pro-
visions for the sponsor to transfer long- 
term management responsibilities to a 
land stewardship entity, such as a pub-
lic agency, non-governmental organiza-
tion, or private land manager. 

(3) The instrument or approved miti-
gation plan must address the financial 
arrangements and timing of any nec-
essary transfer of long-term manage-
ment funds to the steward. 

(4) Where needed, the acquisition and 
protection of water rights should be se-
cured and documented in the instru-
ment or, in the case of umbrella miti-
gation banking instruments and in-lieu 
fee programs, the approved mitigation 
site plan. 

(v) Grandfathering of existing instru-
ments. (1) Mitigation banking instru-
ments. All mitigation banking instru-
ments approved on or after July 9, 2008 
must meet the requirements of this 
part. Mitigation banks approved prior 
to July 9, 2008 may continue to operate 
under the terms of their existing in-
struments. However, any modification 
to such a mitigation banking instru-
ment on or after July 9, 2008, including 

authorization of additional sites under 
an umbrella mitigation banking instru-
ment, expansion of an existing site, or 
addition of a different type of resource 
credits (e.g., stream credits to a wet-
land bank) must be consistent with the 
terms of this part. 

(2) In-lieu fee program instruments. All 
in-lieu fee program instruments ap-
proved on or after July 9, 2008 must 
meet the requirements of this part. In- 
lieu fee programs operating under in-
struments approved prior to July 9, 
2008 may continue to operate under 
those instruments for two years after 
the effective date of this rule, after 
which time they must meet the re-
quirements of this part, unless the dis-
trict engineer determines that cir-
cumstances warrant an extension of up 
to three additional years. The district 
engineer must consult with the IRT be-
fore approving such extensions. Any re-
visions made to the in-lieu-fee program 
instrument on or after July 9, 2008 
must be consistent with the terms of 
this part. Any approved project for 
which construction was completed 
under the terms of a previously ap-
proved instrument may continue to op-
erate indefinitely under those terms if 
the district engineer determines that 
the project is providing appropriate 
mitigation substantially consistent 
with the terms of this part. 
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§ 231.1 Purpose and scope. 
(a) The Regulations of this part in-

clude the procedures to be followed by 
the Environmental Protection agency 
in prohibiting or withdrawing the spec-
ification, or denying, restricting, or 
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withdrawing the use for specification, 
of any defined area as a disposal site 
for dredged or fill material pursuant to 
section 404(c) of the Clean Water Act 
(‘‘CWA’’), 33 U.S.C. 1344(c). The U.S. 
Army Corps of Engineers or a state 
with a 404 program which has been ap-
proved under section 404(h) may grant 
permits specifying disposal sites for 
dredged or fill material by determining 
that the section 404(b)(1) Guidelines (40 
CFR Part 230) allow specification of a 
particular site to receive dredged or fill 
material. The Corps may also grant 
permits by determining that the dis-
charge of dredged or fill material is 
necessary under the economic impact 
provision of section 404(b)(2). Under 
section 404(c), the Administrator may 
exercise a veto over the specification 
by the U.S. Army Corps of Engineers or 
by a state of a site for the discharge of 
dredged or fill material. The Adminis-
trator may also prohibit the specifica-
tion of a site under section 404(c) with 
regard to any existing or potential dis-
posal site before a permit application 
has been submitted to or approved by 
the Corps or a state. The Adminis-
trator is authorized to prohibit or oth-
erwise restrict a site whenever he de-
termines that the discharge of dredged 
or fill material is having or will have 
an ‘‘unacceptable adverse effect’’ on 
municipal water supplies, shellfish 
beds and fishery areas (including 
spawning and breeding areas), wildlife, 
or recreational areas. In making this 
determination, the Administrator will 
take into account all information 
available to him, including any written 
determination of compliance with the 
section 404(b)(1) Guidelines made in 40 
CFR part 230, and will consult with the 
Chief of Engineers or with the state. 

(b) These regulations establish proce-
dures for the following steps: 

(1) The Regional Administrator’s pro-
posed determinations to prohibit or 
withdraw the specification of a defined 
area as a disposal site, or to deny, re-
strict or withdraw the use of any de-
fined area for the discharge of any par-
ticular dredged or fill material; 

(2) The Regional Administrator’s rec-
ommendation to the Administrator for 
determination as to the specification 
of a defined area as a disposal site. 

(3) The Administrator’s final deter-
mination to affirm, modify or rescind 
the recommended determination after 
consultation with the Chief of Engi-
neers or with the state. 

(c) Applicability: The regulations set 
forth in this part are applicable when-
ever the Administrator is considering 
whether the specification of any de-
fined area as a disposal site should be 
prohibited, denied, restricted, or with-
drawn. These regulations apply to all 
existing, proposed or potential disposal 
sites for discharges of dredged or fill 
material into waters of the United 
States, as defined in 40 CFR 230.2. 

§ 231.2 Definitions. 

For the purposes of this part, the 
definitions of terms in 40 CFR 230.2 
shall apply. In addition, the term: 

(a) Withdraw specification means to 
remove from designation any area al-
ready specified as a disposal site by the 
U.S. Army Corps of Engineers or by a 
state which has assumed the section 
404 program, or any portion of such 
area. 

(b) Prohibit specification means to pre-
vent the designation of an area as a 
present or future disposal site. 

(c) Deny or restrict the use of any de-
fined area for specification is to deny or 
restrict the use of any area for the 
present or future discharge of any 
dredged or fill material. 

(d) Person means an individual, cor-
poration, partnership, association, Fed-
eral agency, state, municipality, or 
commission, or political subdivision of 
a state, or any interstate body. 

(e) Unacceptable adverse effect means 
impact on an aquatic or wetland eco-
system which is likely to result in sig-
nificant degradation of municipal 
water supplies (including surface or 
ground water) or significant loss of or 
damage to fisheries, shellfishing, or 
wildlife habitat or recreation areas. In 
evaluating the unacceptability of such 
impacts, consideration should be given 
to the relevant portions of the section 
404(b)(1) guidelines (40 CFR part 230). 

(f) State means any state agency ad-
ministering a 404 program which has 
been approved under section 404(h). 
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