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§ 264.142

Legal defense costs means any expenses that an insurer incurs in defending against claims of third parties
brought under the terms and conditions of an insurance policy.
Nonsudden
accidental
occurrence
means an occurrence which takes place
over time and involves continuous or
repeated exposure.
Sudden accidental occurrence means an
occurrence which is not continuous or
repeated in nature.
(h) Substantial business relationship
means the extent of a business relationship necessary under applicable
State law to make a guarantee contract issued incident to that relationship valid and enforceable. A ‘‘substantial business relationship’’ must
arise from a pattern of recent or ongoing business transactions, in addition
to the guarantee itself, such that a currently existing business relationship
between the guarantor and the owner
or operator is demonstrated to the satisfaction of the applicable EPA Regional Administrator.
[47 FR 16554, Apr. 16, 1982, as amended at 51
FR 16447, May 2, 1986; 53 FR 33950, Sept. 1,
1988]
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§ 264.142

Cost estimate for closure.

(a) The owner or operator must have
a detailed written estimate, in current
dollars, of the cost of closing the facility in accordance with the requirements in §§ 264.111 through 264.115 and
applicable closure requirements in
§§ 264.178, 264.197, 264.228, 264.258, 264.280,
264.310, 264.351, 264.601 through 264.603,
and 264.1102.
(1) The estimate must equal the cost
of final closure at the point in the facility’s active life when the extent and
manner of its operation would make
closure the most expensive, as indicated by its closure plan (see
§ 264.112(b)); and
(2) The closure cost estimate must be
based on the costs to the owner or operator of hiring a third party to close
the facility. A third party is a party
who is neither a parent nor a subsidiary of the owner or operator. (See
definition of parent corporation in
§ 264.141(d).) The owner or operator may
use costs for on-site disposal if he can
demonstrate that on-site disposal ca-

pacity will exist at all times over the
life of the facility.
(3) The closure cost estimate may not
incorporate any salvage value that
may be realized with the sale of hazardous wastes, or non-hazardous wastes
if applicable under § 264.113(d), facility
structures or equipment, land, or other
assets associated with the facility at
the time of partial or final closure.
(4) The owner or operator may not incorporate a zero cost for hazardous
wastes, or non-hazardous wastes if applicable under § 264.113(d), that might
have economic value.
(b) During the active life of the facility, the owner or operator must adjust
the closure cost estimate for inflation
within 60 days prior to the anniversary
date of the establishment of the financial instrument(s) used to comply with
§ 264.143. For owners and operators
using the financial test or corporate
guarantee, the closure cost estimate
must be updated for inflation within 30
days after the close of the firm’s fiscal
year and before submission of updated
information to the Regional Administrator as specified in § 264.143(f)(3). The
adjustment may be made by recalculating the maximum costs of closure in
current dollars, or by using an inflation factor derived from the most recent Implicit Price Deflator for Gross
National Product published by the U.S.
Department of Commerce in its Survey
of Current Business, as specified in paragraphs (b)(1) and (2) of this section. The
inflation factor is the result of dividing
the latest published annual Deflator by
the Deflator for the previous year.
(1) The first adjustment is made by
multiplying the closure cost estimate
by the inflation factor. The result is
the adjusted closure cost estimate.
(2) Subsequent adjustments are made
by multiplying the latest adjusted closure cost estimate by the latest inflation factor.
(c) During the active life of the facility, the owner or operator must revise
the closure cost estimate no later than
30 days after the Regional Administrator has approved the request to
modify the closure plan, if the change
in the closure plan increases the cost of
closure. The revised closure cost estimate must be adjusted for inflation as
specified in § 264.142(b).
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§ 264.143 Financial assurance for closure.
An owner or operator of each facility
must establish financial assurance for
closure of the facility. He must choose
from the options as specified in paragraphs (a) through (f) of this section.
(a) Closure trust fund. (1) An owner or
operator may satisfy the requirements
of this section by establishing a closure
trust fund which conforms to the requirements of this paragraph and submitting an originally signed duplicate
of the trust agreement to the Regional
Administrator. An owner or operator of
a new facility must submit the originally signed duplicate of the trust
agreement to the Regional Administrator at least 60 days before the date
on which hazardous waste is first received for treatment, storage, or disposal. The trustee must be an entity
which has the authority to act as a
trustee and whose trust operations are
regulated and examined by a Federal or
State agency.
(2) The wording of the trust agreement must be identical to the wording
specified in § 264.151(a)(1), and the trust
agreement must be accompanied by a
formal certification of acknowledgment (for example, see § 264.151(a)(2)).
Schedule A of the trust agreement
must be updated within 60 days after a
change in the amount of the current
closure cost estimate covered by the
agreement.
(3) Payments into the trust fund
must be made annually by the owner or
operator over the term of the initial
RCRA permit or over the remaining operating life of the facility as estimated
in the closure plan, whichever period is
shorter; this period is hereafter referred to as the ‘‘pay-in period.’’ The

Next payment =

CE − CV
Y

where CE is the current closure cost estimate, CV is the current value of the trust
fund, and Y is the number of years remaining in the pay-in period.

(ii) If an owner or operator establishes a trust fund as specified in
§ 265.143(a) of this chapter, and the
value of that trust fund is less than the
current closure cost estimate when a
permit is awarded for the facility, the
amount of the current closure cost estimate still to be paid into the trust
fund must be paid in over the pay-in
period as defined in paragraph (a)(3) of
this section. Payments must continue
to be made no later than 30 days after
each anniversary date of the first payment made pursuant to part 265 of this
chapter. The amount of each payment
must be determined by this formula:

Next payment =

CE − CV
Y

where CE is the current closure cost estimate, CV is the current value of the trust
fund, and Y is the number of years remaining in the pay-in period.

(4) The owner or operator may accelerate payments into the trust fund or
he may deposit the full amount of the
current closure cost estimate at the
time the fund is established. However,
he must maintain the value of the fund
at no less than the value that the fund
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EC01AU92.050</MATH>
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[47 FR 15047, Apr. 7, 1982, as amended at 50
FR 4514, Jan. 31, 1985; 51 FR 16447, May 2,
1986; 52 FR 46964, Dec. 10, 1987; 54 FR 33395,
Aug. 14, 1989; 57 FR 37265, Aug. 18, 1992; 71 FR
40272, July 14, 2006]

payments into the closure trust fund
must be made as follows:
(i) For a new facility, the first payment must be made before the initial
receipt of hazardous waste for treatment, storage, or disposal. A receipt
from the trustee for this payment must
be submitted by the owner or operator
to the Regional Administrator before
this initial receipt of hazardous waste.
The first payment must be at least
equal to the current closure cost estimate, except as provided in § 264.143(g),
divided by the number of years in the
pay-in period. Subsequent payments
must be made no later than 30 days
after each anniversary date of the first
payment. The amount of each subsequent payment must be determined by
this formula:

EC01AU92.050</MATH>

(d) The owner or operator must keep
the following at the facility during the
operating life of the facility: The latest
closure cost estimate prepared in accordance with § 264.142 (a) and (c) and,
when this estimate has been adjusted
in accordance with § 264.142(b), the latest adjusted closure cost estimate.

