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the Director of the implementing agen-
cy with funds drawn from a guarantee, 
local government guarantee with 
standby trust, letter of credit, or sur-
ety bond, and the amount in the stand-
by trust is reduced below the full 
amount of coverage required, the 
owner or operator shall by the anniver-
sary date of the financial mechanism 
from which the funds were drawn: 

(1) Replenish the value of financial 
assurance to equal the full amount of 
coverage required, or 

(2) Acquire another financial assur-
ance mechanism for the amount by 
which funds in the standby trust have 
been reduced. 

(b) For purposes of this section, the 
full amount of coverage required is the 
amount of coverage to be provided by 
§ 280.93 of this subpart. If a combination 
of mechanisms was used to provide the 
assurance funds which were drawn 
upon, replenishment shall occur by the 
earliest anniversary date among the 
mechanisms. 

[58 FR 9053, Feb. 18, 1993] 

§ 280.116 Suspension of enforcement. 
[Reserved] 

Subpart I—Lender Liability 

SOURCE: 60 FR 46711, Sept. 7, 1995, unless 
otherwise noted. 

§ 280.200 Definitions. 
(a) UST technical standards, as used in 

this subpart, refers to the UST pre-
ventative and operating requirements 
under 40 CFR part 280, subparts B, C, D, 
G, and § 280.50 of subpart E. 

(b) Petroleum production, refining, and 
marketing. (1) Petroleum production 
means the production of crude oil or 
other forms of petroleum (as defined in 
§ 280.12) as well as the production of pe-
troleum products from purchased ma-
terials. 

(2) Petroleum refining means the 
cracking, distillation, separation, con-
version, upgrading, and finishing of re-
fined petroleum or petroleum products. 

(3) Petroleum marketing means the dis-
tribution, transfer, or sale of petro-
leum or petroleum products for whole-
sale or retail purposes. 

(c) Indicia of ownership means evi-
dence of a secured interest, evidence of 

an interest in a security interest, or 
evidence of an interest in real or per-
sonal property securing a loan or other 
obligation, including any legal or equi-
table title or deed to real or personal 
property acquired through or incident 
to foreclosure. Evidence of such inter-
ests include, but are not limited to, 
mortgages, deeds of trust, liens, surety 
bonds and guarantees of obligations, 
title held pursuant to a lease financing 
transaction in which the lessor does 
not select initially the leased property 
(hereinafter ‘‘lease financing trans-
action’’), and legal or equitable title 
obtained pursuant to foreclosure. Evi-
dence of such interests also includes 
assignments, pledges, or other rights to 
or other forms of encumbrance against 
property that are held primarily to 
protect a security interest. A person is 
not required to hold title or a security 
interest in order to maintain indicia of 
ownership. 

(d) A holder is a person who, upon the 
effective date of this regulation or in 
the future, maintains indicia of owner-
ship (as defined in § 280.200(c)) pri-
marily to protect a security interest 
(as defined in § 280.200(f)(1)) in a petro-
leum UST or UST system or facility or 
property on which a petroleum UST or 
UST system is located. A holder in-
cludes the initial holder (such as a loan 
originator); any subsequent holder 
(such as a successor-in-interest or sub-
sequent purchaser of the security in-
terest on the secondary market); a 
guarantor of an obligation, surety, or 
any other person who holds ownership 
indicia primarily to protect a security 
interest; or a receiver or other person 
who acts on behalf or for the benefit of 
a holder. 

(e) A borrower, debtor, or obligor is a 
person whose UST or UST system or 
facility or property on which the UST 
or UST system is located is encum-
bered by a security interest. These 
terms may be used interchangeably. 

(f) Primarily to protect a security inter-
est means that the holder’s indicia of 
ownership are held primarily for the 
purpose of securing payment or per-
formance of an obligation. 

(1) Security interest means an interest 
in a petroleum UST or UST system or 
in the facility or property on which a 
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petroleum UST or UST system is lo-
cated, created or established for the 
purpose of securing a loan or other ob-
ligation. Security interests include but 
are not limited to mortgages, deeds of 
trusts, liens, and title pursuant to 
lease financing transactions. Security 
interests may also arise from trans-
actions such as sale and leasebacks, 
conditional sales, installment sales, 
trust receipt transactions, certain as-
signments, factoring agreements, ac-
counts receivable financing arrange-
ments, and consignments, if the trans-
action creates or establishes an inter-
est in an UST or UST system or in the 
facility or property on which the UST 
or UST system is located, for the pur-
pose of securing a loan or other obliga-
tion. 

(2) Primarily to protect a security inter-
est, as used in this subpart, does not in-
clude indicia of ownership held pri-
marily for investment purposes, nor 
ownership indicia held primarily for 
purposes other than as protection for a 
security interest. A holder may have 
other, secondary reasons for maintain-
ing indicia of ownership, but the pri-
mary reason why any ownership indi-
cia are held must be as protection for a 
security interest. 

(g) Operation means, for purposes of 
this subpart, the use, storage, filling, 
or dispensing of petroleum contained in 
an UST or UST system. 

§ 280.210 Participation in manage-
ment. 

The term ‘‘participating in the man-
agement of an UST or UST system’’ 
means that, subsequent to the effective 
date of this subpart, December 6, 1995, 
the holder is engaging in decision-
making control of, or activities related 
to, operation of the UST or UST sys-
tem, as defined herein. 

(a) Actions that are participation in 
management. 

(1) Participation in the management 
of an UST or UST system means, for 
purposes of this subpart, actual partici-
pation by the holder in the manage-
ment or control of decisionmaking re-
lated to the operation of an UST or 
UST system. Participation in manage-
ment does not include the mere capac-
ity or ability to influence or the 
unexercised right to control UST or 

UST system operations. A holder is 
participating in the management of the 
UST or UST system only if the holder 
either: 

(i) Exercises decisionmaking control 
over the operational (as opposed to fi-
nancial or administrative) aspects of 
the UST or UST system, such that the 
holder has undertaken responsibility 
for all or substantially all of the man-
agement of the UST or UST system; or 

(ii) Exercises control at a level com-
parable to that of a manager of the 
borrower’s enterprise, such that the 
holder has assumed or manifested re-
sponsibility for the overall manage-
ment of the enterprise encompassing 
the day-to-day decisionmaking of the 
enterprise with respect to all, or sub-
stantially all, of the operational (as op-
posed to financial or administrative) 
aspects of the enterprise. 

(2) Operational aspects of the enter-
prise relate to the use, storage, filling, 
or dispensing of petroleum contained in 
an UST or UST system, and include 
functions such as that of a facility or 
plant manager, operations manager, 
chief operating officer, or chief execu-
tive officer. Financial or administra-
tive aspects include functions such as 
that of a credit manager, accounts pay-
able/receivable manager, personnel 
manager, controller, chief financial of-
ficer, or similar functions. Operational 
aspects of the enterprise do not include 
the financial or administrative aspects 
of the enterprise, or actions associated 
with environmental compliance, or ac-
tions undertaken voluntarily to pro-
tect the environment in accordance 
with applicable requirements in 40 CFR 
part 280 or applicable state require-
ments in those states that have been 
delegated authority by EPA to admin-
ister the UST program pursuant to 42 
USC 6991c and 40 CFR part 281. 

(b) Actions that are not participation 
in management pre-foreclosure. 

(1) Actions at the inception of the 
loan or other transaction. No act or 
omission prior to the time that indicia 
of ownership are held primarily to pro-
tect a security interest constitutes evi-
dence of participation in management 
within the meaning of this subpart. A 
prospective holder who undertakes or 
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