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limited additional evidence as he re-
quires, on the basis of failure to estab-
lish a prima facie case or other grounds 
which show no right to relief on the 
part of the Requestor. 

(b) Effect. (1) If an accelerated order 
or an order to dismiss is issued as to all 
the issues in the proceeding, the order 
constitutes the final order of the Pre-
siding Officer, and shall be filed with 
the Hearing Clerk. 

(2) If an accelerated order or an order 
to dismiss is rendered on less than all 
issues in the proceeding, the Presiding 
Officer shall determine what material 
facts exist without substantial con-
troversy and what material facts re-
main controverted in good faith. He 
shall thereupon issue an interlocutory 
order specifying the facts which appear 
substantially uncontroverted, and the 
issues upon which the hearing will pro-
ceed. 

Subpart D—Hearing Procedure 
§ 305.30 Scheduling the hearing. 

(a) Filing of answer. When an answer 
is filed, the Hearing Clerk shall for-
ward such answer to the Presiding Offi-
cer. 

(b) Notice of hearing. The Presiding 
Officer shall serve upon the parties a 
notice of hearing setting forth a time 
and place for the hearing. The Pre-
siding Officer may issue the notice of 
hearing at any appropriate time, but 
not later than 20 days prior to the date 
set for the hearing. 

(c) Postponement of hearing. No re-
quest for postponement of a hearing 
shall be granted except upon motion 
and for good cause shown. 

(d) Location of the hearing. The loca-
tion of the hearing shall be determined 
in accordance with the method of de-
termining the location of a prehearing 
conference under § 305.26(d). 

§ 305.31 Evidence. 
(a) General. The Presiding Officer 

shall admit all evidence which is not 
irrelevant, immaterial, unduly repeti-
tious, or otherwise unreliable or of lit-
tle probative value, except that evi-
dence which would be excluded in the 
Federal courts under Rule 408 of the 
Federal Rules of Evidence (28 U.S.C. 
appendix) is not admissible. In the 

presentation, admission, disposition, 
and use of evidence, the Presiding Offi-
cer shall follow the provisions regard-
ing confidential business information 
of 40 CFR part 2, subpart B for 
CERCLA. The commercial or trade se-
cret status of any information shall 
not, however, preclude its being intro-
duced into evidence. The Presiding Of-
ficer may make such orders as may be 
necessary to consider such evidence in 
camera, including the preparation of a 
supplemental final order to address 
questions of law or fact which arise out 
of that portion of the evidence which is 
confidential or which includes trade se-
crets. For the purpose of recording the 
hearing, the court reporter shall be 
considered ‘‘a person under contract or 
subcontract to EPA to perform work 
for EPA in connection with the Act or 
regulations which implement the Act’’ 
pursuant to 40 CFR 2.301(h)(2); unless 
the affected business, as defined in 40 
CFR 2.201(d), agrees to some other pro-
cedures approved by the Presiding Offi-
cer. 

(b) Examination of witnesses. Wit-
nesses shall be examined orally, under 
oath or affirmation, except as other-
wise provided in this part or by the 
Presiding Officer. A party shall have 
the right to cross-examine a witness 
who appears at the hearing provided 
that such cross-examination is not un-
duly repetitious. 

(c) Verified statements. The Presiding 
Officer may admit and insert into the 
record as evidence, in lieu of oral testi-
mony, statements of fact or opinions 
prepared by a witness. The admissi-
bility of the evidence contained in the 
statement shall be subject to the same 
rules as if the testimony were produced 
under oral examination. Before any 
such statement is read or admitted 
into evidence, the witness shall deliver 
a copy of the statement to the Pre-
siding Officer, the reporter, and oppos-
ing counsel. The witness presenting the 
statement shall swear to or affirm the 
statement and shall be subject to ap-
propriate oral cross-examination upon 
the contents thereof. 

(d) Admission of affidavits and other 
statements where the witness is unavail-
able. The Presiding Officer may admit 
into evidence affidavits and other 

VerDate Mar<15>2010 09:25 Jul 28, 2010 Jkt 220169 PO 00000 Frm 00370 Fmt 8010 Sfmt 8010 Y:\SGML\220169.XXX 220169W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-27T09:34:29-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




