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substantial danger to public health or 
welfare; and claims for response ac-
tions undertaken pursuant to settle-
ment agreements in which the Federal 
Government agrees to reimburse a por-
tion of the cost. Under this part, per-
sons may bring claims for necessary 
costs incurred in carrying out the Na-
tional Contingency Plan (NCP) (40 CFR 
part 300) developed under section 311(c) 
of the Federal Water Pollution Control 
Act (33 U.S.C. 1251 et seq.) and revised 
pursuant to section 105 of CERCLA. 
Only response actions that EPA has 
preauthorized are eligible for reim-
bursement through the claims process 
of section 112 of CERCLA. Authority 
for the payment of claims for response 
costs is provided by section 111(a)(2) of 
CERCLA. Authority for the reimburse-
ment of certain costs incurred by par-
ties to a settlement agreement entered 
pursuant to section 122 of CERCLA is 
provided by section 122(b) of CERCLA. 

(b) This part does not affect the 
terms and conditions contained in 
Preauthorization Decision Documents 
(PDDs) issued prior to the effective 
date of this part. However, a potential 
claimant may elect to comply with the 
provisions of this part, rather than the 
terms and conditions of a PDD issued 
prior to the effective date of this part, 
if he so chooses. Written notice of this 
election must be provided to EPA by 
the potential claimant prior to such 
provision taking effect, but not later 
than the time of the submittal of any 
claim to EPA. EPA will provide a writ-
ten acknowledgement of the potential 
claimant’s election and may revise the 
PDD as appropriate. 

§ 307.12 Use of number and gender. 
As used in this part, words in the sin-

gular also include the plural and vice 
versa, and words in the masculine gen-
der also include the feminine, as the 
case may require. 

§ 307.13 Computation of time. 
In computing any period of time de-

scribed or allowed in this part, except 
as otherwise provided, the day of the 
event from which the designated period 
begins to run shall not be included. 
Saturdays, Sundays, and Federal legal 
holidays shall be included. When a 
stated time expires on a Saturday, 

Sunday, or Federal legal holiday, the 
stated time period shall be extended to 
include the next business day. 

§ 307.14 Definitions. 
Terms that are not defined in this 

section or restated herein, shall have 
the meaning set forth in section 101 of 
CERCLA or the 1990 NCP or any final 
revision thereto. As used in this part, 
the following words and terms shall 
have the meanings set forth below: 

Act or CERCLA both mean the Com-
prehensive Environmental Response, 
Compensation, and Liability Act of 
1980, as amended by the Superfund 
Amendments and Reauthorization Act 
of 1986. 

Administrative hearing means an ad-
ministrative adjudication required by 
section 112(b)(2) of CERCLA in the 
event a claimant contests a determina-
tion of his claim made by the U.S. En-
vironmental Protection Agency (EPA). 

Assistance agreement means the legal 
instrument EPA uses to transfer 
money, property, services, or anything 
of value to a recipient to accomplish a 
public purpose. It is either a grant or 
cooperative agreement (see 40 CFR part 
35) and will specify: budget and project 
periods; the Federal share of eligible 
project costs; a description of the work 
to be accomplished; and any special 
conditions. 

Claim means a demand in writing for 
a sum certain presented to the Fund in 
accordance with sections 111 and 112 of 
CERCLA. 

Claimant means any person who pre-
sents a claim to the Fund for reim-
bursement under section 112(b)(1) of 
CERCLA. 

Contractor claim means the disputed 
portion of a written demand or written 
assertion by any contractor who has 
contracted with a person (i.e., the 
owner) for the conduct of a 
preauthorized response action, seeking 
as a matter of right, the payment of 
money, adjustment, or interpretation 
of contract terms, or other relief, aris-
ing under or related to a contract, 
which has been finally rejected or not 
acted upon by the owner and which is 
subsequently settled by the owner or is 
awarded by a third party in accordance 
with the disputes clause of the con-
tract document. 

VerDate Mar<15>2010 09:25 Jul 28, 2010 Jkt 220169 PO 00000 Frm 00373 Fmt 8010 Sfmt 8010 Y:\SGML\220169.XXX 220169W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



364 

40 CFR Ch. I (7–1–10 Edition) § 307.14 

Eligible claim means any claim that 
has satisfied the requirements set forth 
in § 307.21(b). 

Facility as defined by section 101(9) of 
CERCLA, means any: 

(1) Building, structure, installation, 
equipment, pipe or pipeline (including 
any pipe into sewer or publicly owned 
treatment works), well, pit, pond, la-
goon, impoundment, ditch, landfill, 
storage container, motor vehicle, roll-
ing stock, or aircraft; or 

(2) Any site or area where a haz-
ardous substance has been deposited, 
stored, disposed of, or placed, or other-
wise come to be located; but does not 
include any consumer product in con-
sumer use or any vessel. 

Fund means the Hazardous Substance 
Superfund established by section 9507 
of the Internal Revenue Code of 1986. 

Hazardous substance as defined by sec-
tion 101(14) of CERCLA, means: 

(1) Any substance designated pursu-
ant to section 311(b)(2)(A) of the Fed-
eral Water Pollution Control Act (33 
U.S.C. 1251 et seq.); 

(2) Any element, compound, mixture, 
solution, or substance designated pur-
suant to section 102 of CERCLA; 

(3) Any hazardous waste having the 
characteristics identified under or list-
ed pursuant to section 3001 of the Solid 
Waste Disposal Act (42 U.S.C. 6801 et 
seq.) (but not including any waste the 
regulation of which under the Solid 
Waste Disposal Act has been suspended 
by Act of Congress); 

(4) Any toxic pollutant listed under 
section 307(a) of the Federal Water Pol-
lution Control Act; 

(5) Any hazardous air pollutant listed 
under section 112 of the Clean Air Act 
(42 U.S.C. 7401 et seq.); and 

(6) Any imminently hazardous chem-
ical substance or mixture with respect 
to which the Administrator of EPA 
(Administrator) has taken action pur-
suant to section 7 of the Toxic Sub-
stances Control Act (15 U.S.C. 2601 et 
seq.). The term does not include petro-
leum, including crude oil or any frac-
tion thereof which is not otherwise spe-
cifically listed or designated as a haz-
ardous substance under paragraphs (1) 
through (6) of this definition, and the 
term does not include natural gas, nat-
ural gas liquids, liquefied natural gas, 
or synthetic gas usable for fuel (or mix-

tures of natural gas and such synthetic 
gas). 

National Contingency Plan, or NCP 
means the National Oil and Hazardous 
Substances Pollution Contingency 
Plan (40 CFR part 300) developed under 
section 311(c) of the Federal Water Pol-
lution Control Act and revised pursu-
ant to section 105 of CERCLA. 

Necessary costs means ‘‘necessary re-
sponse costs’’ as required by section 
111(a)(2) of CERCLA for Fund reim-
bursement of a preauthorized response 
action. Necessary response costs are 
costs determined to be: 

(1) Required (based upon the site-spe-
cific circumstances); 

(2) Reasonable (nature and amount 
do not exceed that estimated or which 
would be incurred by a prudent person); 

(3) Allocable (incurred specifically 
for the site at issue); and 

(4) Otherwise allowable (consistent 
with the limitations and exclusions 
under the appropriate Federal cost 
principles). See OMB Circular A–122 
(non-profit organizations); OMB Cir-
cular A–87 (States and political sub-
divisions); and 48 CFR part 31, subparts 
31.1 and 31.2 (profit-making organiza-
tions). 

NPL means the National Priorities 
List established pursuant to section 105 
of CERCLA and 40 CFR 300.425, which 
consists of uncontrolled hazardous sub-
stance facilities in the United States 
that need to be addressed under 
CERCLA authorities. Only NPL sites 
are eligible for Fund-financed remedial 
action. 

Operable unit means a discrete action 
that comprises an incremental step to-
ward comprehensively addressing site 
problems. This discrete portion of a re-
medial response manages migration, or 
eliminates or mitigates a release, 
threat of release, or pathway of expo-
sure. The cleanup of a site can be di-
vided into a number of operable units, 
depending on the complexity of the 
problems associated with the site. Op-
erable units may address geographical 
portions of a site, specific site prob-
lems, or initial phases of an action, or 
may consist of any set of actions per-
formed over time or any actions that 
are concurrent but located in different 
parts of a site. Operable units will not 
impede implementation of subsequent 
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actions, including final action at the 
site. 

Party means EPA or a claimant. 
Perfected means the point at which 

EPA determines that the written de-
mand for a sum certain (i.e., claim) has 
the documentation necessary to sub-
stantiate the appropriateness of the 
amounts claimed; i.e., the claim is 
technically complete. 

Person as defined by section 101(21) of 
CERCLA, means an individual, firm, 
corporation, association, partnership, 
consortium, joint venture, commercial 
entity, United States Government, 
State, municipality, commission, polit-
ical subdivision of a State, or any 
interstate body. 

Political subdivision means any gen-
eral purpose unit of a local or State 
government. 

Pollutant or Contaminant as defined 
by section 101(33) of CERCLA, includes, 
but is not limited to, any element, sub-
stance, compound, or mixture, includ-
ing disease-causing agents, which after 
release into the environment and upon 
exposure, ingestion, inhalation, or as-
similation into any organism, either 
directly from the environment or indi-
rectly by ingestion through food 
chains, will or may reasonably be an-
ticipated to cause death, disease, be-
havioral abnormalities, cancer, genetic 
mutation, physiological malfunctions 
(including malfunctions in reproduc-
tion) or physical deformations in such 
organisms or their offspring. The term 
does not include petroleum, including 
crude oil and any fraction thereof 
which is not otherwise specifically list-
ed or designated as a hazardous sub-
stance under section 101(14)(A) through 
(F) of the Act, nor does it include nat-
ural gas, liquefied natural gas, or syn-
thetic gas of pipeline quality (or mix-
tures of natural gas and such synthetic 
gas). 

Preauthorization means EPA’s prior 
approval to submit a claim against the 
Fund for necessary response costs in-
curred as a result of carrying out the 
NCP. The process of preauthorization 
consists of three steps: 

(1) EPA’s receipt of the application 
for preauthorization; 

(2) EPA’s review and analysis of the 
application; and 

(3) EPA’s issuance of the 
Preauthorization Decision Document, 
which sets forth the terms and condi-
tions for reimbursement. 

Preauthorized response actions are re-
sponse actions approved through the 
preauthorization process. 

Respond or Response as defined by 
section 101(25) of CERCLA, means re-
move, removal, remedy, and remedial 
action, all such terms (including re-
moval and remedial action) including 
enforcement activities related thereto. 

Response claim means a preauthorized 
demand in writing for a sum certain for 
response costs referred to in section 
111(a)(2) of CERCLA, including certain 
costs of actions referred to in section 
122(b)(1) of CERCLA. 

§ 307.15 Penalties. 
(a) If any person knowingly gives a 

material statement or representation 
in the application for preauthorization 
or in the claim that is false, mis-
leading, misrepresented, or misstated, 
and EPA relies upon such a statement 
or representation in making its deci-
sion, the preauthorization or the award 
by EPA may be withdrawn following 
written notice to the claimant. 

(b) Any person who knowingly gives, 
or causes to be given, any false infor-
mation as part of an application for 
preauthorization or of a claim (includ-
ing any person who meets the condi-
tions of paragraph (a) of this section) 
may, upon conviction, be fined or im-
prisoned in accordance with CERCLA 
section 112(b)(1) and other laws. 

Subpart B—Eligible Claimants; Al-
lowable Claims; 
Preauthorization 

§ 307.20 Who may present claims. 
(a) Subject to the provisions of this 

subpart, claims for the costs of re-
sponse actions may be asserted against 
the Fund by any person other than the 
United States Government, States, and 
political subdivisions thereof, except to 
the extent the claimant is otherwise 
compensated for the loss. States and 
political subdivisions may assert such 
claims if they are potentially respon-
sible parties subject to an agreement 
reached pursuant to section 122(b)(1) of 
CERCLA. 
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