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Environmental Protection Agency § 350.23 

§ 350.11(a)(2)(iv)(B), or § 350.11(a)(2)(v) of 
this regulation, or fails to pursue ap-
peal to the General Counsel within 20 
days after being notified of its right to 
do so under § 350.11(a)(2)(i) or 
§ 350.11(b)(2)(i), EPA may furnish notice 
of intent to disclose the chemical iden-
tity claimed as trade secret within 10 
days by furnishing the submitter with 
the notice set forth in paragraph (d) of 
this section by certified mail (return 
receipt requested). 

(c) Where EPA, upon initial review 
under § 350.9(d), determines that the 
chemical identity claimed as trade se-
cret in a submittal submitted pursuant 
to this part is the subject of a prior 
final Agency determination concerning 
a claim of trade secrecy for the same 
chemical identity for the same facility, 
in which such claim was held invalid, 
EPA shall furnish notice of intent to 
disclose chemical identity within l0 
days by furnishing the submitter with 
the notice set forth in paragraph (d) of 
this section by certified mail (return 
receipt requested). 

(d) EPA shall furnish notice of its in-
tent to release chemical identity 
claimed as trade secret by sending the 
following notification to submitters, 
under the circumstances set forth in 
paragraphs (a), (b), and (c) of this sec-
tion. The notice shall state that EPA 
will make the chemical identity avail-
able to the petitioner and the public on 
the tenth working day after the date of 
the submitter’s receipt of written no-
tice (or on such later date as the Office 
of General Counsel may establish), un-
less the Office of General Counsel has 
first been notified of the submitter’s 
commencement of an action in Federal 
court to obtain judicial review of the 
determination at issue, and to obtain 
preliminary injunctive relief against 
disclosure, or, where applicable, as de-
scribed in paragraph (b) of this section, 
of commencement of an appeal to the 
General Counsel. The notice shall fur-
ther state that if Federal court action 
is timely commenced, EPA may none-
theless make the information available 
to the petitioner and the public (in the 
absence of an order by the court to the 
contrary), once the court has denied a 
motion for a preliminary injunction in 
the action or has otherwise upheld the 
EPA determination, or, that if Federal 

court action or appeal to the General 
Counsel is timely commenced, EPA 
may nonetheless make the information 
available to the petitioner and the pub-
lic whenever it appears to the General 
Counsel, after reasonable notice to the 
submitter, that the submitter is not 
taking appropriate measures to obtain 
a speedy resolution of the action. 

§ 350.19 Provision of information to 
States. 

(a) Any State may request access to 
trade secrecy claims, substantiations, 
supplemental substantiations, and ad-
ditional information submitted to 
EPA. EPA shall release this informa-
tion, even if claimed confidential, to 
any State requesting access if: 

(1) The request is in writing; 
(2) The request is from the Governor 

of the State; and 
(3) The State agrees to safeguard the 

information with procedures equiva-
lent to those which EPA uses to safe-
guard the information. 

(b) The Governor of a State which re-
ceives access to trade secret informa-
tion under this section may disclose 
such information only to State em-
ployees. 

§ 350.21 Adverse health effects. 
The Governor or State emergency re-

sponse commission shall identify the 
adverse health effects associated with 
each of the chemicals claimed as trade 
secret and shall make this information 
available to the public. The material 
safety data sheets submitted to the 
State emergency response commissions 
may be used for this purpose. 

§ 350.23 Disclosure to authorized rep-
resentatives. 

(a) Under section 322(f) of the Act, 
EPA possesses the authority to dis-
close to any authorized representative 
of the United States any information 
to which this section applies, notwith-
standing the fact that the information 
might otherwise be entitled to trade 
secret or confidential treatment under 
this part. Such authority may be exer-
cised only in accordance with para-
graph (b) of this section. 

(b)(1) A person under contract or sub-
contract to EPA or a grantee who per-
forms work for EPA in connection with 
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40 CFR Ch. I (7–1–10 Edition) § 350.25 

Title III or regulations which imple-
ment Title III may be considered an 
authorized representative of the United 
States for purposes of this § 350.23. Sub-
ject to the limitations in this 
§ 350.23(b), information to which this 
section applies may be disclosed to 
such a person if the EPA program of-
fice managing the contract, sub-
contract, or grant first determines in 
writing that such disclosure is nec-
essary in order that the contractor, 
subcontractor or grantee may carry 
out the work required by the contract, 
subcontract or grant. 

(2) No information shall be disclosed 
under this § 350.23(b) unless this con-
tract, subcontract, or grant in question 
provides: 

(i) That the contractor, subcon-
tractor or the grantee and the contrac-
tor’s, subcontractor’s, or grantee’s em-
ployees shall use the information only 
for the purpose of carrying out the 
work required by the contract, sub-
contract, or grant, and shall refrain 
from disclosing the information to any-
one other than EPA without the prior 
written approval of each affected sub-
mitter or of an EPA legal office, and 
shall return to EPA all copies of the in-
formation (and any abstracts or ex-
tracts therefrom) upon request by the 
EPA program office, whenever the in-
formation is no longer required by the 
contractor, subcontractor or grantee 
for the performance of the work re-
quired under the contract, subcontract 
or grant, or upon completion of the 
contract, subcontract or grant; 

(ii) That the contractor, subcon-
tractor or grantee shall obtain a writ-
ten agreement to honor such terms of 
the contract or subcontract from each 
of the contractor’s, subcontractor’s or 
grantee’s employees who will have ac-
cess to the information, before such 
employee is allowed such access; and 

(iii) That the contractor, subcon-
tractor or grantee acknowledges and 
agrees that the contract, subcontract 
or grant provisions concerning the use 
and disclosure of confidential business 
information are included for the ben-
efit of, and shall be enforceable by, 

both EPA and any covered facility hav-
ing an interest in information con-
cerning it supplied to the contractor, 
subcontractor or grantee by EPA under 
the contract or subcontract or grant. 

(3) No information shall be disclosed 
under this § 350.23(b) until each affected 
submitter has been furnished notice of 
the contemplated disclosure by the 
EPA program office and has been af-
forded a period found reasonable by 
that office (not less than 5 working 
days) to submit its comments. Such 
notice shall include a description of 
the information to be disclosed, the 
identity of the contractor, subcon-
tractor or grantee, the contract, sub-
contract or grant number, if any, and 
the purposes to be served by the disclo-
sure. This notice may be published in 
the FEDERAL REGISTER or may be sent 
to individual submitters. 

(4) The EPA program office shall pre-
pare a record of disclosures under this 
§ 350.23(b). The EPA program office 
shall maintain the record of disclosure 
and the determination of necessity pre-
pared under paragraph (b)(1) of this 
section for a period of not less than 36 
months after the date of the disclosure. 

§ 350.25 Disclosure in special cir-
cumstances. 

Other disclosure of specific chemical 
identity may be made in accordance 
with 40 CFR 2.209. 

§ 350.27 Substantiation form to accom-
pany claims of trade secrecy, in-
structions to substantiation form. 

(a) The substantiation form to ac-
company claims of trade secrecy must 
be completed and submitted as re-
quired in § 350.7(a). The form is posted 
on the Chemical Emergency Prepared-
ness and Prevention Office Web site, 
http://www.epa.gov/ceppo and the Toxics 
Release Inventory Program Division 
Web site, http://www.epa.gov/tri. Sub-
mitters may also contact the National 
Service Center for Environmental Pub-
lications (NSCEP) at (800) 490–9198 or 
(513) 489–8190 to obtain the form. 

(b) Substantiation form to accom-
pany claims of trade secrecy. 
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