
172 

40 CFR Ch. I (7–1–10 Edition) § 57.108 

(3) A concise statement of the State 
or local agency’s findings and their 
bases; and 

(4) All documentation or analyses 
prepared by or for the issuing agency 
in support of the NSO. 

(b) The State or local agency’s enforce-
ment plan. The transmittal under para-
graph (a) of this section shall be ac-
companied by a description of the 
issuing agency’s plans for monitoring 
compliance with and enforcement of 
the NSO. The transmittal shall also in-
clude a description of the resources 
which will be used to implement those 
plans. If the enforcement plans appear 
inadequate, EPA may require that the 
NSO be modified such that the NSO 
will be adequately enforced. 

§ 57.108 Comparable existing SIP pro-
visions. 

Notwithstanding any other provision 
of this part, an NSO may contain pro-
visions to which the affected smelter is 
subject under the applicable EPA-ap-
proved State Implementation Plan 
(SIP) for sulfur dioxide in lieu of the 
corresponding provisions which would 
otherwise be required under this part if 
the Administrator determines that 
those SIP provisions are substantially 
equivalent to the corresponding NSO 
provisions which would otherwise be 
required, and if the Administrator de-
termines that the smelter is in sub-
stantial compliance with those SIP 
provisions. For the purposes of this 
section, provisions to which the af-
fected smelter is subject under the ap-
plicable EPA-approved State Imple-
mentation Plan are those which be-
came effective before the smelter 
owner applied for the NSO. 

§ 57.109 Maintenance of pay. 
The Administrator will not approve 

or issue an NSO for any smelter unless 
he has approved or promulgated SIP 
provisions which are applicable to the 
smelter and which satisfy the require-
ments of section 110(a)(6) of the Clean 
Air Act. 

§ 57.110 Reimbursement of State or 
local agency. 

As a condition of issuing an NSO, any 
issuing agency may require the smelter 
operator to pay a fee to the State or 

local agency sufficient to defray the 
issuing agency’s expenses in issuing 
and enforcing the NSO. 

§ 57.111 Severability of provisions. 

The provisions promulgated in this 
part and the various applications 
thereof are distinct and severable. If 
any provision of this part or the appli-
cation thereof to any person or cir-
cumstances is held invalid, such inva-
lidity shall not affect other provisions, 
or the application of such provisions to 
other persons or circumstances, which 
can be given effect without the invalid 
provision of application. 

Subpart B—The Application and 
the NSO Process 

§ 57.201 Where to apply. 

Any eligible smelter may apply for 
an NSO to the appropriate EPA Re-
gional Office or to the appropriate 
State or local air pollution control 
agency. 

(a) When application is made to EPA, 
all parts of the application required to 
be submitted under this subpart shall 
be sent directly to the Director, Sta-
tionary Source Compliance Division 
(EN–341), U.S. Environmental Protec-
tion Agency, 1200 Pennsylvania Ave., 
NW., Washington, DC 20460, Attention: 
Confidential Information Unit. In addi-
tion, the smelter owner shall send a 
copy of the application, except that 
part required to be submitted under 
§ 57.203(b) (eligibility), directly to the 
appropriate EPA Regional Office. 

(b) When application is made to the 
appropriate State or local agency, the 
smelter owner shall submit one com-
plete copy of all parts of the applica-
tion required to be submitted under 
this subpart to that agency, in addition 
to the application requirements con-
tained in paragraph (a) of this section. 
If the smelter owner is requesting an 
advance eligibility determination pur-
suant to § 57.203(b), such request must 
be made in writing and shall accom-
pany the copy of the application being 
sent to the Director of the Stationary 
Source Compliance Division of the En-
vironmental Protection Agency. 
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(c) If the smelter owner is requesting 
a waiver of the interim constant con-
trol requirement of § 57.301, such re-
quest must be sent directly to the Di-
rector, Stationary Source Compliance 
Division, at the time of application, in 
accordance with § 57.802. 

(d) The NSO Process. (1) A smelter de-
siring an NSO shall apply for an NSO 
by submitting an application under 
subpart B including the financial infor-
mation required in appendix A and in-
cluding the information necessary to 
make the determinations required by 
this subparagraph and § 57.201(d)(2). The 
issuing agency shall analyze the finan-
cial information according to the fi-
nancial eligibility test prescribed by 
subpart A and described in appendix A. 
The issuing Agency shall then deter-
mine whether the smelter is able to 
comply with its SIP on or before the 
date required in the SIP by installing 
adequately demonstrated technology 
which is reasonably available. See also 
§ 57.102(a)(3). If the test demonstrates 
that adequately demonstrated tech-
nology is not reasonably available to 
the smelter to allow it to comply with 
the SIP by the required compliance 
date, the smelter is eligible for an NSO. 

(2)(i) If the smelter is determined to 
be eligible for an NSO under paragraph 
(d)(1) of this section, the issuing Agen-
cy shall apply the appendix A financial 
eligibility tests again before issuing an 
NSO in order to determine if the smelt-
er can comply with its SIP require-
ments on or before January 1, 1988 by 
installing adequately demonstrated 
technology which is reasonably avail-
able. 

(ii) If application of the tests shows 
that the smelter could comply by or 
before January 1, 1988, the issuing 
agency shall notify the smelter of this 
determination, and shall not issue an 
NSO to the smelter unless the NSO 
contains a SIP compliance schedule 
meeting the requirements of § 57.705. 
Such a compliance schedule must pro-
vide for compliance with the smelter’s 
SO2 SIP as expeditiously as practicable 
and in no case later than January 1, 
1988. A smelter must submit to the 
issuing agency information necessary 
to determine a compliance schedule 
meeting the requirements of § 57.705. 
This information shall be submitted by 

a smelter within thirty days after the 
smelter is notified by the issuing agen-
cy that a SIP compliance schedule is 
required. The Administrator may con-
sider an NSO application to be with-
drawn for SIP enforcement purposes if 
a smelter fails to submit such informa-
tion within the time required under 
this paragraph. 

(iii) If no adequately demonstrated 
technology is found to be reasonably 
available to enable a smelter to comply 
by January 1, 1988, it would be excused 
from the compliance schedule require-
ment in § 57.201(d)(2)(ii), but it would be 
subject to reevaluation of its ability to 
comply by that date at any time dur-
ing the term of the NSO. (See 
§ 57.201(d)(3)). 

(3) At any time during the term of an 
NSO which does not contain a SIP 
compliance schedule, EPA or the 
issuing agency may reevaluate the 
availability of technology to the smelt-
er. If EPA or the issuing agency deter-
mines that adequately demonstrated 
technology is reasonably available to 
permit the smelter to comply with its 
SIP by or before January 1, 1988, the 
NSO shall be amended within 3 months 
time after such determination. The 
amendment shall require compliance 
with all SIP requirements by or before 
January 1, 1988, and shall include a 
compliance schedule meeting the re-
quirements of § 57.705. The determina-
tion that adequately demonstrated 
technology is reasonably available 
shall be made by reapplying the same 
appendix A financial eligibility tests 
required by subpart B, updated by eco-
nomic data reflecting current oper-
ating conditions and currently dem-
onstrated control technology. Any 
such determination and amendment 
shall be governed by the provisions of 
this part and section 119 of the Clean 
Air Act. 

(4) Notice and opportunity for public 
hearing in accordance with section 119 
of the Clean Air Act must be provided 
before issuance of any NSO. 

(e) A smelter that does not have any 
constant SO2 controls or whose exist-
ing constant SO2 controls when in full 
operation and optimally maintained 
are not sufficient to treat all strong 
SO2 streams may apply for a waiver of 
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the requirements of subpart C to in-
stall interim constant controls by sub-
mitting an application under subpart 
H. A waiver may be granted only with 
respect to the requirement to elimi-
nate bypass of constant controls 
through the installation of new con-
stant control equipment, not with re-
spect to the requirements for optimum 
maintenance and operation of existing 
equipment. EPA shall then determine 
the smelter’s ability to afford installa-
tion of the required additional interim 
constant SO2 control equipment at the 
smelter based on financial eligibility 
information analyzed according to the 
financial test prescribed in appendix A. 
A waiver of the requirement for addi-
tional interim constant controls will 
be granted if EPA determines in ac-
cordance with the procedures of sub-
part H that imposition of this require-
ment would necessitate closure of the 
smelter for at least one year. 

§ 57.202 How to apply. 
(a) Letter of intent. To initiate an ap-

plication for an NSO, the owner or op-
erator of a smelter shall send a letter 
of intent to an appropriate air pollu-
tion control agency. The letter of in-
tent shall contain a statement of the 
owner’s intent to apply for an NSO, and 
an agreement to provide any informa-
tion required under this part. The let-
ter of intent shall be signed by a cor-
porate official authorized to make such 
commitments. Upon receipt of any let-
ter of intent by the issuing agency, the 
SIP emission limitation for sulfur di-
oxide, as to that applicant, shall be 
deemed suspended for 60 days. The 60 
day suspension may be extended for 
good cause at the discretion of the Ad-
ministrator. 

(b) Complete application. (1) Within 
the period referred to in paragraph (a) 
of this section, the smelter owner shall 
submit its completed application pur-
suant to § 57.201. Receipt of all parts of 
a substantially complete application 
postmarked within the original or ex-
tended application period shall be 
deemed to continue the suspension of 
the SIP emission limitation for SO2 
until the issuing agency issues or de-
clines to issue an NSO. This suspension 
shall in all cases terminate, however, 
90 days after receipt of the substan-

tially completed application, unless ex-
tended for good cause at the discretion 
of the Administrator. If, in the Admin-
istrator’s judgment, good faith effort 
has been made to submit a complete 
application, additional time may be 
granted to allow for correction of 
minor deficiencies. 

(2) If an issuing agency transmits an 
NSO to EPA for approval before the ex-
piration of the suspension of the Fed-
eral SIP emission limitation, the sus-
pension shall continue until EPA ap-
proves or disapproves the NSO. 

§ 57.203 Contents of the application. 
(a) Claim of confidentiality. The smelt-

er owner may make a business con-
fidentiality claim covering all or part 
of the information in the NSO applica-
tion in accordance with 40 CFR part 2, 
subpart B (41 FR 36906 et seq., Sept. 1, 
1976 as amended by 43 FR 39997 et seq., 
Sept. 8, 1978). A claim is effective only 
if it is made at the time the material is 
submitted to the issuing agency or 
EPA. A claim shall be made by attach-
ing to the information a notice of con-
fidentiality. Information claimed as 
confidential will be handled by EPA 
under the provisions of 40 CFR part 2, 
subpart B. If no claim accompanies the 
information, it may be made available 
to the public without further notice. 

(b) Each smelter owner shall make 
the showing required by § 57.102(a)(3) by 
completing and submitting appendix A 
to this part and any necessary supple-
mental information to the issuing 
agency as a part of its application. 
Each smelter shall also submit as part 
of its application the information 
which, in conjunction with the infor-
mation required by appendix A, is nec-
essary for the issuing agency to make 
the determination required by 
§ 57.201(d)(2). Any smelter owner or 
State may, at its option, simulta-
neously submit this material to EPA 
for an advance eligibility determina-
tion. 

(c) Current operating information. A 
complete NSO application shall also 
contain the following information: 

(1) A process flow diagram of the 
smelter, including current process and 
instrumentation diagrams for all proc-
esses or equipment which may emit or 
affect the emission of sulfur dioxide; 
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