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or not sufficiently reliable or well doc-
umented to determine with reasonable 
certainty that required reductions 
have been achieved; or 

(4) The emission of hazardous air pol-
lutants or the performance of emission 
control measures is unreliable so as to 
preclude determination that the re-
quired reductions have been achieved 
or will continue to be achieved during 
the extension period. 

§ 63.79 Approval of applications. 
(a) If an early reduction demonstra-

tion is approved and other require-
ments for a complete permit applica-
tion are met, the permitting authority 
shall establish by a permit issued pur-
suant to title V of the Act enforceable 
alternative emissions limitations for 
the source reflecting the reduction 
which qualified the source for the ex-
tension. However, if it is not feasible to 
prescribe a numerical emissions limita-
tion for one or more emission points in 
the source, the permitting authority 
shall establish such other require-
ments, reflecting the reduction which 
qualified the source for an extension, 
in order to assure the source achieves 
the 90 percent or 95 percent reduction, 
as applicable. 

(b) An alternative emissions limita-
tion or other requirement prescribed 
pursuant to paragraph (a) of this sec-
tion shall be effective and enforceable 
immediately upon issuance of the per-
mit for the source and shall expire ex-
actly six years after the compliance 
date of an otherwise applicable stand-
ard issued pursuant to section 112(d) of 
the Act. 

§ 63.80 Enforcement. 
(a) All base year or post-reduction 

emissions information described in 
§ 63.74 and required to be submitted as 
part of a permit application under 
§ 63.77 or an enforceable commitment 
under § 63.75 shall be considered to have 
been requested by the Administrator 
under the authority of section 114 of 
the Act. 

(b) Fraudulent statements contained 
in any base year or post-reduction 
emissions submitted to a State or EPA 
Regional Office under this subpart 
shall be considered violations of sec-
tion 114 of the Act and of this subpart 

and, thus, actionable under section 113 
of the Act and can be considered, in ap-
propriate cases, violations of 18 U.S.C. 
1001, the general false swearing provi-
sion of the United States Code. 

(c) If a source subject to an enforce-
able commitment fails to achieve re-
ductions before January 1, 1994, suffi-
cient to qualify the source for an ex-
tension under this subpart, the source 
shall be considered to be in violation of 
the commitment and shall be subject 
to enforcement action under section 
113 of the Act. 

(d) If an early reduction demonstra-
tion in a permit application filed under 
§ 63.77 is disapproved for a source not 
subject to an enforceable commitment, 
the owner or operator shall comply 
with an applicable standard issued 
under section 112(d) of the Act by the 
compliance date specified in such 
standard. 

(e) If an early reduction demonstra-
tion in a permit application filed under 
§ 63.77 is disapproved for a source that 
is subject to an enforceable commit-
ment, the owner or operator shall com-
ply with an applicable standard issued 
under section 112(d) of the Act by the 
compliance date specified in such 
standard and will be subject to enforce-
ment action under section 113 of the 
Act. 

(f) A violation of an alternative emis-
sion limitation or other requirement 
established by permit under § 63.79 (a) 
or (b) for the source is enforceable pur-
suant to the authority of section 113 of 
the Act notwithstanding any dem-
onstration of continuing 90 percent (95 
percent for hazardous air pollutants 
which are particulates) emission reduc-
tion over the entire source. 

§ 63.81 Rules for special situations. 

(a) If more than one standard issued 
under section 112(d) of the Act would be 
applicable to a source as defined under 
§ 63.73, then the date of proposal re-
ferred to in §§ 63.72(a)(2), 63.72(c), 
63.74(d)(4), 63.75(c), and 63.77(c) is the 
date the first applicable standard is 
proposed. 

(b) Sources emitting radionuclides 
are not required to reduce radio-
nuclides by 90 (95) percent. Radio-
nuclides may not be increased from the 

VerDate Mar<15>2010 11:04 Aug 09, 2010 Jkt 220151 PO 00000 Frm 00117 Fmt 8010 Sfmt 8002 Y:\SGML\220151.XXX 220151W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



108 

40 CFR Ch. I (7–1–10 Edition) § 63.90 

source as a result of the early reduc-
tions demonstration. 

Subpart E—Approval of State Pro-
grams and Delegation of Fed-
eral Authorities 

§ 63.90 Program overview. 
The regulations in this subpart es-

tablish procedures consistent with sec-
tion 112(l) of the Clean Air Act (Act) (42 
U.S.C. 7401–7671q). This subpart estab-
lishes procedures for the approval of 
State rules, programs, or other require-
ments such as permit terms and condi-
tions to be implemented and enforced 
in place of certain otherwise applicable 
section 112 Federal rules, emission 
standards, or requirements (including 
section 112 rules promulgated under 
the authority of the Act prior to the 
1990 Amendments to the Act). The au-
thority to implement and enforce sec-
tion 112 Federal rules as promulgated 
without changes may be delegated 
under procedures established in this 
subpart. In this process, States may 
seek approval of a State mechanism for 
receiving delegation of existing and fu-
ture unchanged Federal section 112 
standards. This subpart clarifies which 
part 63, subpart A General Provisions 
authorities can be delegated to States. 
This subpart also establishes proce-
dures for the review and withdrawal of 
section 112 implementation and en-
forcement authorities delegated 
through this subpart. This subpart also 
establishes procedures for the approval 
of State rules or programs to establish 
limitations on the potential to emit 
pollutants listed in or pursuant to sec-
tion 112(b) of the Act. 

(a) Definitions. The following defini-
tions apply to this subpart. 

Alternative requirements means the re-
quirements, rules, permits, provisions, 
methods, or other enforceable mecha-
nisms that a State submits for ap-
proval under this subpart or subpart A 
and, after approval, replaces the other-
wise applicable Federal section 112 re-
quirements, provisions, or methods. 

Applicability criteria means the regu-
latory criteria used to define all af-
fected sources subject to a specific sec-
tion 112 rule. 

Approval means a determination by 
the Administrator that a State rule, 

program, or requirement meets the cri-
teria of § 63.91 and the additional cri-
teria of either § 63.92, § 63.93, § 63.94, or 
§ 63.97 as appropriate. For accidental 
release prevention programs, the cri-
teria of § 63.95 must be met in addition 
to the criteria of § 63.91. This is consid-
ered a ‘‘full approval’’ for the purposes 
of this subpart. Partial approvals may 
also be granted as described in this 
subpart. Any approved requirements 
become applicable requirements under 
§ 70.2 of this chapter. 

Compliance and enforcement measures 
means requirements relating to com-
pliance and enforcement, including but 
not necessarily limited to monitoring 
methods and procedures, record-
keeping, reporting, plans, inspection, 
maintenance, and operation require-
ments, pollution prevention require-
ments, noticing, field inspections, 
entry, sampling, or accidental release 
prevention oversight. 

Intermediate change to monitoring 
means a modification to federally re-
quired monitoring involving ‘‘proven 
technology’’ (generally accepted by the 
scientific community as equivalent or 
better) that is applied on a site-specific 
basis and that may have the potential 
to decrease the stringency of the asso-
ciated emission limitation or standard. 
Though site-specific, an intermediate 
change may set a national precedent 
for a source category and may ulti-
mately result in a revision to the feder-
ally required monitoring. Examples of 
intermediate changes to monitoring in-
clude, but are not limited to: 

(1) Use of a continuous emission mon-
itoring system (CEMS) in lieu of a pa-
rameter monitoring approach; 

(2) Decreased frequency for non-con-
tinuous parameter monitoring or phys-
ical inspections; 

(3) Changes to quality control re-
quirements for parameter monitoring; 
and 

(4) Use of an electronic data reduc-
tion system in lieu of manual data re-
duction. 

Intermediate change to test method 
means a within-method modification 
to a federally enforceable test method 
involving ‘‘proven technology’’ (gen-
erally accepted by the scientific com-
munity as equivalent or better) that is 
applied on a site-specific basis and that 
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