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(b) You may consider late modifica-
tions to an otherwise successful bid at 
any time, but only when it makes the 
terms of the bid more favorable to the 
Government. 

MISTAKES IN BIDS 

§ 102–38.260 Who makes the adminis-
trative determinations regarding 
mistakes in bids? 

The administrative procedures for 
handling mistakes in bids are con-
tained in FAR 14.407, Mistakes in Bids 
(48 CFR 14.407). Your agency head, or 
his/her designee, may delegate the au-
thority to make administrative deci-
sions regarding mistakes in bids to a 
central authority, or a limited number 
of authorities in your agency, who 
must not re-delegate this authority. 

§ 102–38.265 Must we keep records on 
administrative determinations? 

Yes, you must— 
(a) Maintain records of all adminis-

trative determinations made, to in-
clude the pertinent facts and the ac-
tion taken in each case. A copy of the 
determination must be attached to its 
corresponding contract; and 

(b) Provide a signed copy of any re-
lated determination with the copy of 
the contract you file with the Comp-
troller General when requested. 

§ 102–38.270 May a bidder protest the 
determinations made on sales of 
personal property? 

Yes, protests regarding the validity 
or the determinations made on the sale 
of personal property may be submitted 
to the Comptroller General. 

Subpart D—Completion of Sale 
AWARDS 

§ 102–38.275 To whom do we award the 
sales contract? 

You must award the sales contract to 
the bidder with the highest responsive 
bid, unless a determination is made to 
reject the bid under § 102–38.205. 

§ 102–38.280 What happens when there 
is no award? 

When there is no award made, you 
may sell the personal property at an-
other sale, or you may abandon or de-

stroy it pursuant to § 102–36.305 of this 
subchapter B. 

TRANSFER OF TITLE 

§ 102–38.285 How do we transfer title 
from the Government to the buyer 
for personal property sold? 

(a) Generally, no specific form or for-
mat is designated for transferring title 
from the Government to the buyer for 
personal property sold. For internal 
control and accountability, you must 
execute a bill of sale or another docu-
ment as evidence of transfer of title or 
any other interest in Government per-
sonal property. You must also ensure 
that the buyer submits any additional 
certifications to comply with specific 
conditions and restrictions of the sale. 

(b) For sales of vehicles, you must 
issue to the purchaser a Standard 
Form (SF) 97, the United States Gov-
ernment Certificate to Obtain Title to 
a Vehicle, or a SF 97A, the United 
States Government Certificate to Ob-
tain a Non-Repairable or Salvage Cer-
tificate, as appropriate, as evidence of 
transfer of title. For information on 
how to obtain these forms, see § 102– 
2.135 of this chapter. 

PAYMENTS 

§ 102–38.290 What types of payment 
may we accept? 

You must adopt a payment policy 
that protects the Government against 
fraud. Acceptable payments include, 
but are not limited to, the following: 

(a) U.S. currency or any form of cred-
it instrument made payable on demand 
in U.S. currency, e.g., cashier’s check, 
money order. Promissory notes and 
postdated credit instruments are not 
acceptable. 

(b) Irrevocable commercial letters of 
credit issued by a United States bank 
payable to the Treasurer of the United 
States or to the Government agency 
conducting the sale. 

(c) Credit or debit cards. 

DISPOSITION OF PROCEEDS 

§ 102–38.295 May we retain sales pro-
ceeds? 

(a) You may retain that portion of 
the sales proceeds, in accordance with 

VerDate Mar<15>2010 13:20 Jul 21, 2010 Jkt 220177 PO 00000 Frm 00160 Fmt 8010 Sfmt 8010 Y:\SGML\220177.XXX 220177W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



151 

Federal Management Regulation § 102–38.325 

your agreement with the holding agen-
cy, equal to your direct costs and rea-
sonably related indirect costs (includ-
ing your share of the Governmentwide 
costs to support the eFAS Internet por-
tal and Governmentwide reporting re-
quirements) incurred in selling per-
sonal property. 

(b) A holding agency may retain that 
portion of the sales proceeds equal to 
its costs of care and handling directly 
related to the sale of personal property 
by the SC (e.g., shipment to the SC, 
storage pending sale, and inspection by 
prospective buyers). 

(c) After accounting for amounts re-
tained under paragraphs (a) and (b) of 
this section, as applicable, a holding 
agency may retain the balance of pro-
ceeds from the sale of its agency’s per-
sonal property when— 

(1) It has the statutory authority to 
retain all proceeds from sales of per-
sonal property; 

(2) The property sold was acquired 
with non-appropriated funds as defined 
in § 102–36.40 of this subchapter B; 

(3) The property sold was surplus 
Government property that was in the 
custody of a contractor or subcon-
tractor, and the contract or sub-
contract provisions authorize the pro-
ceeds of sale to be credited to the price 
or cost of the contract or subcontract; 

(4) The property was sold to obtain 
replacement property under the ex-
change/sale authority pursuant to part 
102–39 of this subchapter B; or 

(5) The property sold was related to 
waste prevention and recycling pro-
grams, under the authority of Section 
607 of Public Law 107–67 (Omnibus Con-
solidated and Emergency Supplemental 
Appropriations Act, 1999, Pub. L. 107– 
67, 115 Stat. 514). Consult your General 
Counsel or Chief Financial Officer for 
guidance on use of this authority. 

[73 FR 20803, Apr. 17, 2008] 

§ 102–38.300 What happens to sales 
proceeds that neither we nor the 
holding agency are authorized to 
retain, or that are unused? 

Any sales proceeds that are not re-
tained pursuant to the authorities in 
§ 102–38.295 must be deposited as mis-
cellaneous receipts in the U.S. Treas-
ury. 

DISPUTES 

§ 102–38.305 How do we handle dis-
putes involved in the sale of Fed-
eral personal property? 

First contact your Office of General 
Counsel. Further guidance can be found 
in the Contract Disputes Act of 1978, as 
amended (41 U.S.C. 601–613), and the 
Federal Acquisition Regulation (FAR) 
at 48 CFR part 33. 

§ 102–38.310 Are we required to use 
the Disputes clause in the sale of 
personal property? 

Yes, you must ensure the Disputes 
clause contained in Federal Acquisi-
tion Regulation (FAR) 52.233–1 (48 CFR 
part 52) is included in all offers to sell 
and contracts for the sale of personal 
property. 

§ 102–38.315 Are we required to use Al-
ternative Disputes Resolution for 
sales contracts? 

No, you are not required to use Alter-
native Disputes Resolution (ADR) for 
sales contracts. However, you are en-
couraged to use ADR procedures in ac-
cordance with the authority and the 
requirements of the Alternative Dis-
putes Resolution Act of 1998 (28 U.S.C. 
651–658). 

Subpart E—Other Governing 
Statutes 

§ 102–38.320 Are there other statutory 
requirements governing the sale of 
Federal personal property? 

Yes, in addition to Title 40 of the 
U.S. Code the sale of Federal personal 
property is governed by other statu-
tory requirements, such as the Debt 
Collection Improvement Act of 1996 
(Public Law 104–134, sec. 31001, 110 Stat. 
1321–358) and antitrust requirements 
that are discussed in § 102–38.325. 

ANTITRUST REQUIREMENTS 

§ 102–38.325 What are the require-
ments pertaining to antitrust laws? 

When the sale of personal property 
has an estimated fair market value of 
$3 million or more or if the sale in-
volves a patent, process, technique, or 
invention, you must notify the Attor-
ney General of the Department of Jus-
tice (DOJ) and get DOJ’s opinion as to 
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