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(3) The sole issue(s) in dispute is the 
constitutionality of a statutory provi-
sion, or the validity of a provision of a 
regulation, CMS Ruling, or national 
coverage determination; 

(4) But for the provision challenged, 
the requestor would receive a favorable 
decision on the ultimate issue (such as 
whether a claim should be paid); and 

(5) The certification by the review 
entity is the Secretary’s final action 
for purposes of seeking expedited judi-
cial review. 

(h) Effect of certification by the review 
entity. If an EAJR request results in a 
certification described in paragraph (g) 
of this section— 

(1) The party that requested the 
EAJR is considered to have waived any 
right to completion of the remaining 
steps of the administrative appeals 
process regarding the matter certified. 

(2) The requestor has 60 calendar 
days, beginning on the date of the re-
view entity’s certification within 
which to bring a civil action in Federal 
district court. 

(3) The requestor must satisfy the re-
quirements for venue under section 
1869(b)(2)(C)(iii) of the Act, as well as 
the requirements for filing a civil ac-
tion in a Federal district court under 
§ 405.1136(a) and § 405.1136(c) through 
§ 405.1136(f). 

(i) Rejection of EAJR. (1) If a request 
for EAJR request does not meet all the 
conditions set out in paragraphs (b), (c) 
and (d) of this section, or if the review 
entity does not certify a request for 
EAJR, the review entity advises in 
writing all parties that the request has 
been denied, and returns the request to 
the ALJ hearing office or the MAC, 
which will treat it as a request for 
hearing or for MAC review, as appro-
priate. 

(2) Whenever a review entity for-
wards a rejected EAJR request to an 
ALJ hearing office or the MAC, the ap-
peal is considered timely filed and the 
90 calendar day decision making time 
frame begins on the day the request is 
received by the hearing office or the 
MAC. 

(j) Interest on any amounts in con-
troversy. (1) If a provider or supplier is 
granted judicial review in accordance 
with this section, the amount in con-
troversy, if any, is subject to annual 

interest beginning on the first day of 
the first month beginning after the 60 
calendar day period as determined in 
accordance with paragraphs (f)(4) or 
(h)(2) of this section, as applicable. 

(2) The interest is awarded by the re-
viewing court and payable to a pre-
vailing party. 

(3) The rate of interest is equal to the 
rate of interest applicable to obliga-
tions issued for purchase by the Fed-
eral Supplementary Medical Insurance 
Trust Fund for the month in which the 
civil action authorized under this sub-
part is commenced. 

(4) No interest awarded in accordance 
with this paragraph shall be income or 
cost for purposes of determining reim-
bursement due to providers or suppliers 
under Medicare. 

[70 FR 11472, Mar. 8, 2005, as amended at 70 
FR 37703, June 30, 2005; 74 FR 65334, Dec. 9, 
2009] 

ALJ HEARINGS 

§ 405.1000 Hearing before an ALJ: Gen-
eral rule. 

(a) If a party is dissatisfied with a 
QIC’s reconsideration or if the adju-
dication period specified in § 405.970 for 
the QIC to complete its reconsideration 
has elapsed, the party may request a 
hearing. 

(b) A hearing may be conducted in- 
person, by video-teleconference (VTC), 
or by telephone. At the hearing, the 
parties may submit evidence (subject 
to the restrictions in § 405.1018 and 
§ 405.1028), examine the evidence used in 
making the determination under re-
view, and present and/or question wit-
nesses. 

(c) In some circumstances, a rep-
resentative of CMS or its contractor 
may participate in or join the hearing 
as a party. (See, § 405.1010 and § 405.1012.) 

(d) The ALJ conducts a de novo re-
view and issues a decision based on the 
hearing record. 

(e) If all parties to the hearing waive 
their right to appear at the hearing in 
person or by telephone or video-tele-
conference, the ALJ may make a deci-
sion based on the evidence that is in 
the file and any new evidence that is 
submitted for consideration. 
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(f) The ALJ may require the parties 
to participate in a hearing if it is nec-
essary to decide the case. If the ALJ 
determines that it is necessary to ob-
tain testimony from a non-party, he or 
she may hold a hearing to obtain that 
testimony, even if all of the parties 
have waived the right to appear. In 
that event, however, the ALJ will give 
the parties the opportunity to appear 
when the testimony is given, but may 
hold the hearing even if none of the 
parties decide to appear. 

(g) An ALJ may also issue a decision 
on the record on his or her own initia-
tive if the evidence in the hearing 
record supports a fully favorable find-
ing. 

[70 FR 11472, Mar. 8, 2005, as amended at 74 
FR 65334, Dec. 9, 2009] 

§ 405.1002 Right to an ALJ hearing. 

(a) A party to a QIC reconsideration 
may request a hearing before an ALJ 
if— 

(1) The party files a written request 
for an ALJ hearing within 60 calendar 
days after receipt of the notice of the 
QIC’s reconsideration. 

(2) The party meets the amount in 
controversy requirements of § 405.1006. 

(3) For purposes of this section, the 
date of receipt of the reconsideration is 
presumed to be 5 calendar days after 
the date of the reconsideration, unless 
there is evidence to the contrary. 

(4) For purposes of meeting the 60 
calendar day filing deadline, the re-
quest is considered as filed on the date 
it is received by the entity specified in 
the QIC’s reconsideration. 

(b) A party who files a timely appeal 
before a QIC and whose appeal con-
tinues to be pending before a QIC at 
the end of the period described in 
§ 405.970 has a right to a hearing before 
an ALJ if— 

(1) The party files a written request 
with the QIC to escalate the appeal to 
the ALJ level after the period de-
scribed in § 405.970(a) and (b) has ex-
pired and the party files the request in 
accordance with § 405.970(d); 

(2) The QIC does not issue a decision 
or dismissal order within 5 calendar 
days of receiving the request for esca-
lation in accordance with § 405.970(e)(2); 
and 

(3) The party has an amount remain-
ing in controversy specified in 
§ 405.1006. 

[70 FR 11472, Mar. 8, 2005, as amended at 70 
FR 37703, June 30, 2005; 74 FR 65335, Dec. 9, 
2009] 

§ 405.1004 Right to ALJ review of QIC 
notice of dismissal. 

(a) A party to a QIC’s dismissal of a 
request for reconsideration has a right 
to have the dismissal reviewed by an 
ALJ if— 

(1) The party files a written request 
for an ALJ review within 60 calendar 
days after receipt of the notice of the 
QIC’s dismissal. 

(2) The party meets the amount in 
controversy requirements of § 405.1006. 

(3) For purposes of this section, the 
date of receipt of the QIC’s dismissal is 
presumed to be 5 calendar days after 
the date of the dismissal notice, unless 
there is evidence to the contrary. 

(4) For purposes of meeting the 60 
calendar day filing deadline, the re-
quest is considered as filed on the date 
it is received by the entity specified in 
the QIC’s dismissal. 

(b) If the ALJ determines that the 
QIC’s dismissal was in error, he or she 
vacates the dismissal and remands the 
case to the QIC for a reconsideration. 

(c) An ALJ’s decision regarding a 
QIC’s dismissal of a reconsideration re-
quest is binding and not subject to fur-
ther review. The dismissal of a request 
for ALJ review of a QIC’s dismissal of 
a reconsideration request is binding 
and not subject to further review, un-
less vacated by the MAC under 
§ 405.1108(b). 

[70 FR 11472, Mar. 8, 2005, as amended at 70 
FR 37703, June 30, 2005; 74 FR 65335, Dec. 9, 
2009] 

§ 405.1006 Amount in controversy re-
quired to request an ALJ hearing 
and judicial review. 

(a) Definitions. For the purposes of 
aggregating claims to meet the amount 
in controversy requirement for an ALJ 
hearing or judicial review: 

(1) ‘‘Common issues of law and fact’’ 
means the claims sought to be aggre-
gated are denied, or payment is re-
duced, for similar reasons and arise 
from a similar fact pattern material to 
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