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appeal. The notice must include an ex-
planation of the reasons for the deci-
sion by the hearing officer(s) and the 
facts underlying the decision. 

(e)(1) A decision denying an extension 
request under this section and dis-
missing the appeal is final and binding 
on the provider, unless the dismissal 
decision is reviewed by a CMS review-
ing official in accordance with 
§ 405.1834(b)(2)(i) of this subpart or re-
opened and revised by the intermediary 
hearing officer(s) in accordance with 
§ 405.1885 through § 405.1889 of this sub-
part. The intermediary hearing offi-
cer(s) promptly mails the decision to 
the appropriate component of CMS 
(currently the Center for Medicare 
Management) (as specified in 
§ 405.1834(b)(4) of this subpart). 

(2) A decision granting an extension 
request under this section is not sub-
ject to immediate review by a CMS re-
viewing official (as described in 
§ 405.1834(b)(3) of this subpart). Any de-
cision may be examined during the 
course of CMS review of a final juris-
dictional dismissal decision or a final 
hearing decision by the intermediary 
hearing officer(s) (as described in 
§§ 405.1834(b)(2)(i) and 405.1834(b)(2)(ii) of 
this subpart). 

[73 FR 30245, May 23, 2008] 

§ 405.1814 Intermediary hearing offi-
cer jurisdiction. 

(a) General rules. (1) After a request 
for an intermediary hearing is filed 
under § 405.1811 of this subpart, the 
intermediary hearing officer(s) must do 
the following: 

(i) Determine in accordance with 
paragraph (b) of this section whether 
or not it has jurisdiction to grant a 
hearing on each of the specific matters 
at issue in the hearing request. 

(ii) Make a preliminary determina-
tion of the scope of its jurisdiction 
(that is, whether the request for hear-
ing was timely, and whether the 
amount in controversy requirement 
has been met), if any, over the matters 
at issue in the appeal before con-
ducting any of the following pro-
ceedings: 

(A) Determining its authority to de-
cide a legal question relevant to a mat-
ter at issue (as described in § 405.1829 of 
this subpart); 

(B) Permitting discovery (as specified 
in § 405.1821 of this subpart); or 

(C) Conducting a hearing (as specified 
in § 405.1819 of this subpart); 

(2) The hearing officer(s) may revise 
a preliminary jurisdictional determina-
tion at any subsequent stage of the 
proceedings in an appeal, and it must 
promptly notify the parties of any re-
vised determination. 

(3) Under paragraph (c)(1) of this sec-
tion, each intermediary hearing deci-
sion (as described in § 405.1831 of this 
subpart) must include a final jurisdic-
tional finding for each specific matter 
at issue in the appeal. 

(4) If the hearing officer(s) finally de-
termines it lacks jurisdiction over 
every specific matter at issue in the 
appeal, it issues a jurisdictional dis-
missal decision under paragraph (c)(2) 
of this section. 

(5) Final jurisdictional findings and 
jurisdictional dismissal decisions by 
the hearing officer(s) are subject to the 
CMS reviewing official procedure in ac-
cordance with paragraph (d) of this sec-
tion and § 405.1834(b)(2)(i) and (b)(2)(ii) 
of this subpart. 

(b) Criteria. Except for the amount in 
controversy requirement, the jurisdic-
tion of the intermediary hearing offi-
cer(s) to grant a hearing is determined 
separately for each specific matter at 
issue in the intermediary or Secretary 
determination for the cost reporting 
period under appeal. The hearing offi-
cer(s) has jurisdiction to grant a hear-
ing over a specific matter at issue in an 
appeal only if the provider has a right 
to an intermediary hearing under 
§ 405.1811. Certain matters at issue are 
removed from the jurisdiction of the 
intermediary hearing officer(s); these 
matters include, but are not limited to, 
the following: 

(1) A finding in an intermediary de-
termination that expenses incurred for 
certain items or services furnished by a 
provider to an individual are not pay-
able under title XVIII of the Act be-
cause those items and services are ex-
cluded from coverage under section 
1862 of the Act and part 411 of the regu-
lations. Review of these findings is lim-
ited to the applicable provisions of sec-
tions 1155, 1869, and 1879(d) of the Act, 
and of subpart I of part 405 and subpart 
B of part 478, as applicable. 
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(2) Certain matters affecting pay-
ments to hospitals under the prospec-
tive payment system, as provided in 
section 1886(d)(7) of the Act and 
§ 405.1804 of this subpart. 

(3) Any self-disallowed item except as 
permitted in § 405.1811(a)(1)(ii) of this 
subpart. 

(c) Final jurisdictional findings, and ju-
risdictional dismissal decisions by inter-
mediary hearing officer(s). (1) In issuing 
a hearing decision under § 405.1831 of 
this subpart, the intermediary hearing 
officer(s) must make a final determina-
tion of its jurisdiction, or lack thereof, 
for each specific matter at issue in the 
hearing decision. Each intermediary 
hearing decision must include specific 
findings of fact and conclusions of law 
as to the jurisdiction of the hearing of-
ficer(s), or lack thereof, to grant a 
hearing on each matter at issue in the 
appeal. 

(2) If the hearing officer(s) finally de-
termines it lacks jurisdiction to grant 
a hearing for every specific matter at 
issue in an appeal, it must issue a ju-
risdictional dismissal decision. Each 
jurisdictional dismissal decision by the 
hearing officer(s) must include specific 
findings of fact and conclusions of law 
explaining the determination that 
there is no jurisdiction to grant a hear-
ing on each matter at issue in the ap-
peal. A copy of the jurisdictional dis-
missal decision must be mailed 
promptly to each party to the appeal. 

(3) A jurisdictional dismissal decision 
by the intermediary hearing officer(s) 
under paragraph (c)(2) of this section is 
final and binding on the parties, unless 
the decision is reviewed by a CMS re-
viewing official in accordance with 
§ 405.1834 of this subpart or reopened 
and revised by the intermediary hear-
ing officer(s) in accordance with 
§ 405.1885 through § 405.1889 of this sub-
part. 

(d) CMS reviewing official review. Any 
finding by the intermediary hearing of-
ficer as to whether it has jurisdiction 
to grant a hearing on a specific matter 
at issue in an appeal is not subject to 
further administrative review, except 
as provided in this paragraph. The 
intermediary hearing officer’s jurisdic-
tional findings as to specific matters at 
issue in an appeal may be reviewed 
solely during the course of CMS re-

viewing official review of one of the 
intermediary hearing officer decisions 
specified in § 405.1834(b)(2) of this sub-
part. 

[73 FR 30245, May 23, 2008] 

§ 405.1815 Parties to proceedings be-
fore the intermediary hearing offi-
cer(s). 

When a provider files a request for an 
intermediary hearing in accordance 
with § 405.1811 of this subpart, the par-
ties to all proceedings before the inter-
mediary hearing officer(s) are the pro-
vider and, if applicable, any other enti-
ty found by the intermediary hearing 
officer(s) to be a related organization 
of the provider under the principles 
enunciated in § 413.17 of this chapter. 
The parties must be given reasonable 
notice of the time, date, and place of 
any intermediary hearing. Neither the 
intermediary nor CMS may be made a 
party to proceedings before the inter-
mediary hearing officer(s). 

[73 FR 30246, May 23, 2008] 

§ 405.1817 Hearing officer or panel of 
hearing officers authorized to con-
duct intermediary hearing; dis-
qualification of officers. 

The intermediary hearing provided 
for in § 405.1809 shall be conducted by a 
hearing officer or panel of hearing offi-
cers designated by the intermediary. 
Such hearing officer or officers shall be 
persons knowledgeable in the field of 
health care reimbursement. The hear-
ing officer or officers shall not have 
had any direct responsibility for the 
program reimbursement determination 
with respect to which a request for 
hearing is filed; no hearing officer (or 
officers) shall conduct a hearing in a 
case in which he is prejudiced or par-
tial with respect to any party, or where 
he has any interest in the matter pend-
ing for determination before him. No-
tice of any objection which a party 
may have with respect to a hearing of-
ficer shall be presented in writing to 
such officer by the objecting party at 
the party’s earliest opportunity. The 
hearing officer shall consider the objec-
tion and shall, at his discretion, either 
proceed in the conduct of the hearing 
or withdraw. If the hearing officer does 
not withdraw, the objecting party may, 
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