
108 

42 CFR Ch. IV (10–1–10 Edition) § 405.379 

(3) Interest will be calculated as fol-
lows: 

(i) Interest will be paid on the prin-
cipal amount recouped only. 

(ii) Interest will be calculated on a 
simple rather than a compound basis. 

(iii) Interest will be calculated in full 
30-day periods and will not be payable 
on amounts recouped for any periods of 
less than 30 days in which the Medicare 
contractor had possession of the funds. 

(iv) In calculating the period in 
which the amount was recouped, days 
in which the ALJ’s adjudication period 
to conduct a hearing are tolled under 
42 CFR 405.1014 shall not be counted. 

(v) In calculating the period in which 
the amount was recouped, days in 
which the Medicare Appeals Council’s 
adjudication period to conduct a re-
view are tolled under 42 CFR 405.1106 
shall not be counted. 

(4) If the decision by the ALJ, Medi-
care Appeals Council, Federal district 
court or a subsequent Federal review-
ing court, reverses the overpayment 
determination, as modified by prior 
levels of administrative or judicial re-
view, in part, the Medicare contractor 
in effectuating the decision may allo-
cate recouped monies to that part of 
the overpayment determination af-
firmed by the decision. Interest will be 
paid to the provider or supplier on re-
couped amounts that remain after this 
allocation in accordance with this 
paragraph (j) of this section. 

[47 FR 54814, Dec. 6, 1982, as amended at 49 
FR 36102, Sept. 14, 1984; 49 FR 44472, Nov. 7, 
1984; 51 FR 34792, Sept. 30, 1986; 56 FR 31336, 
July 10, 1991. Redesignated at 61 FR 63745, 
Dec. 2, 1996; 69 FR 45607, July 30, 2004; 74 FR 
47468, Sept. 16, 2009] 

§ 405.379 Limitation on recoupment of 
provider and supplier overpay-
ments. 

(a) Basis and purpose. This section 
implements section 1893(f)(2)(A) of the 
Act which limits recoupment of Medi-
care overpayments if a provider of 
services or supplier seeks a reconsider-
ation until a decision is rendered by a 
Qualified Independent Contractor 
(QIC). This section also limits 
recoupment of Medicare overpayments 
when a provider or supplier seeks a re-
determination until a redetermination 
decision is rendered. 

(b) Overpayments subject to limitation. 
(1) This section applies to overpay-
ments that meet the following criteria: 

(i) Is one of the following types of 
overpayments: 

(A) Post-pay denial of claims for ben-
efits under Medicare Part A which is 
determined and for which a written de-
mand for payment has been made on or 
after November 24, 2003; or 

(B) Post-pay denial of claims for ben-
efits under Medicare Part B which is 
determined and for which a written de-
mand for payment has been made on or 
after October 29, 2003; or 

(C) Medicare Secondary Payer (MSP) 
recovery where the provider or supplier 
received a duplicate primary payment 
and for which a written demand for 
payment was issued on or after October 
10, 2003; or 

(D) Medicare Secondary Payer (MSP) 
recovery based on the provider’s or 
supplier’s failure to file a proper claim 
with the third party payer plan, pro-
gram, or insurer for payment and, if 
Part A, demanded on or after Novem-
ber 24, 2003, or, if Part B, demanded on 
or after October 29, 2003; and 

(ii) The provider or supplier can ap-
peal the overpayment as a revised ini-
tial determination under the Medicare 
claims appeal process at 42 CFR parts 
401 and 405 or as an initial determina-
tion for provider/supplier MSP dupli-
cate primary payment recoveries. 

(2) This section does not apply to all 
other overpayments including, but not 
limited to, the following: 

(i) All Medicare Secondary Payer re-
coveries except those expressly identi-
fied in paragraphs (b)(1)(i)(C) and (D) of 
this section; 

(ii) Beneficiary overpayments; and 
(iii) Overpayments that arise from a 

cost report determination and are ap-
pealed under the provider reimburse-
ment process of 42 CFR part 405 Sub-
part R—Provider Reimbursement De-
terminations and Appeals. 

(c) Rules of construction. (1) For pur-
poses of this section, what constitutes 
a valid and timely request for a rede-
termination is to be determined in ac-
cordance with § 405.940 through § 405.958. 

(2) For purposes of this section, what 
constitutes a valid and timely request 
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for a reconsideration is to be deter-
mined in accordance with § 405.960 
through § 405.978. 

(d) General rules. (1) Medicare con-
tractors can begin recoupment no ear-
lier than 41 days from the date of the 
initial overpayment demand but shall 
cease recoupment of the overpayment 
in question, upon receipt of a timely 
and valid request for a redetermination 
of an overpayment. If the recoupment 
has not yet gone into effect, the con-
tractor shall not initiate recoupment. 

(2) If the redetermination decision is 
an affirmation in whole or in part of 
the overpayment determination, 
recoupment may be initiated or re-
sumed in accordance with paragraph 
(e) of this section. 

(3) Upon receipt of a timely and valid 
request for a reconsideration of an 
overpayment, the Medicare contractor 
shall cease recoupment of the overpay-
ment in question. If the recoupment 
has not yet gone into effect, the con-
tractor must not initiate recoupment. 

(4) The contractor may initiate or re-
sume recoupment following action by 
the QIC in accordance with paragraph 
(f) of this section. 

(5) If the provider or supplier subse-
quently appeals the overpayment to 
the ALJ, the Medicare Appeals Coun-
cil, or Federal court, recoupment re-
mains in effect as provided in 
§ 405.373(e). 

(6) If an overpayment determination 
is appealed and recoupment stopped, 
the contractor may continue to recoup 
other overpayments owed by the pro-
vider or supplier in accordance with 
this section. 

(7) Amounts recouped prior to a re-
consideration decision may be retained 
by the Medicare contractor in accord-
ance with paragraph (g) of this section. 

(8) If either the redetermination or 
reconsideration decision is a full rever-
sal of the overpayment determination 
or if the overpayment determination is 
reversed in whole or in part at subse-
quent levels of administrative or judi-
cial appeal, adjustments shall be made 
with respect to the overpayment and 
the amount of interest charged. 

(9) Interest accrues and is payable in 
accordance with the provisions of 
§ 405.378. 

(e) Initiating or resuming recoupment 
after redetermination decision. (1) 
Recoupment that has been deferred or 
stopped may be initiated or resumed if 
the debt (remaining unpaid principal 
balance and interest) has not been sat-
isfied in full and the provider or sup-
plier has been afforded the opportunity 
for rebuttal in accordance with the re-
quirements of § 405.373 through § 405.375. 
Recoupment may be resumed under 
any of the following circumstances: 

(i) Immediately upon receipt by the 
Medicare contractor of the provider’s 
or supplier’s request for a withdrawal 
of a request for a redetermination in 
accordance with § 405.952(a). 

(ii) On the 60th calendar day after the 
date of the notice of redetermination 
issued under § 405.956 if the redeter-
mination decision is an affirmation in 
whole of the overpayment determina-
tion in question. 

(iii) On the 60th calendar day after 
the date of the written notice to the 
provider or supplier of the revised over-
payment amount, if the redetermina-
tion decision is an affirmation in part, 
which has the effect of reducing the 
amount of the overpayment. 

(2) Notwithstanding paragraphs (e)(i), 
(ii) and (iii) of this section, recoupment 
must not be resumed, or if resumed, 
must cease upon receipt of a timely 
and valid request for a reconsideration 
by the QIC. 

(f) Initiating or resuming recoupment 
following action by the QIC on the recon-
sideration request. (1) Recoupment may 
be initiated or resumed upon action by 
the QIC subject to the following limita-
tions: 

(i) The provider or supplier has been 
afforded the opportunity for rebuttal in 
accordance with the requirements of 
§ 405.373 through § 405.375; and 

(ii) The debt (remaining unpaid prin-
cipal balance and interest) has not 
been satisfied in full; and 

(iii) If the action by the QIC is the 
notice of the reconsideration, the re-
consideration decision either affirms in 
whole or in part the overpayment de-
termination, including the redeter-
mination, in question. 

(2) For purposes of this paragraph (f), 
the action by the QIC on the reconsid-
eration request is the earliest to occur 
of the following: 
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(i) The QIC mails or otherwise trans-
mits written notice of the dismissal of 
the reconsideration request in its en-
tirety in accordance with § 405.972; or 

(ii) The QIC receives a timely and 
valid request to withdraw the request 
for the reconsideration in accordance 
with § 405.972; or 

(iii) The QIC transmits written no-
tice of the reconsideration in accord-
ance with § 405.976; or 

(iv) The QIC notifies the parties in 
writing that the reconsideration is 
being escalated to an ALJ in accord-
ance with § 405.970. 

(g) Disposition of funds recouped. (1) If 
the Medicare contractor recouped 
funds before a timely and valid request 
for a redetermination was received, the 
amount recouped may be retained and 
applied first to accrued interest and 
then to reduce or eliminate the prin-
cipal balance of the overpayment sub-
ject to the following: 

(i) If the redetermination results in a 
reversal, the amount recouped may be 
applied to any other debt, including in-
terest, owed by the provider or supplier 
before any excess is released to the pro-
vider. 

(ii) If the redetermination results in 
a partial reversal and the decision re-
duces the overpayment plus assessed 
interest below the amount already re-
couped, the excess may be applied to 
any other debt, including interest, 
owed by the provider or supplier before 
any excess is released to the provider 
or supplier. 

(iii) If the redetermination results in 
an affirmation and the provider or sup-
plier subsequently requests a reconsid-
eration, the Medicare contractor may 
retain the amount recouped and apply 
the funds first to accrued interest and 
then to outstanding principal pending 
action by the QIC on the reconsider-
ation request. 

(2) If the Medicare contractor also re-
couped funds in accordance with para-
graph (e) of this section, the amount 
recouped may be retained by the Medi-
care contractor and applied first to ac-
crued interest and then to reduce or 
eliminate the outstanding principal 
balance pending action by the QIC on 
the reconsideration request. 

(3) If the action by the QIC is a dis-
missal, receipt of a withdrawal, a no-

tice that the reconsideration is being 
escalated to an ALJ, or a reconsider-
ation which affirms in whole the over-
payment determination, including the 
redetermination, in question, the 
amount recouped is applied to interest 
first, then to reduce the outstanding 
principal balance and recoupment may 
be resumed as provided under para-
graph (f) of this section. 

(4) If the action by the QIC is a recon-
sideration, which reverses in whole the 
overpayment determination, including 
the redetermination, in question, the 
amount recouped may be applied to 
any other debt, including interest, 
owed by the provider or supplier to 
CMS or to HHS before any excess is re-
leased to the provider or supplier. 

(5) If the action by the QIC is a recon-
sideration which results in a partial re-
versal and the decision reduces the 
overpayment plus assessed interest 
below the amount already recouped, 
the excess may be applied to any other 
debt, including interest, owed by the 
provider or supplier to CMS or to HHS 
before any excess is released to the pro-
vider or supplier. 

(h) Relationship to extended repayment 
schedules. Notwithstanding § 401.607 
(c)(2)(v) of this chapter regarding an 
extended repayment schedule (ERS), a 
provider or supplier will not be deemed 
in default if recoupment of an overpay-
ment is not effectuated or stopped in 
accordance with this section, and the 
following conditions are met: 

(1) The provider or supplier has been 
granted an ERS under § 401.607(c) of 
this chapter. 

(2) The ERS has been granted for an 
overpayment that is listed in para-
graph (b) of this section. 

(3) The provider or supplier has sub-
mitted a valid and timely request to 
the Medicare contractor for a redeter-
mination of the overpayment in ac-
cordance with §§ 405.940 through 405.958 
or reconsideration of the overpayment 
in accordance with §§ 405.960 through 
405.978. 

[74 FR 47469, Sept. 16, 2009] 
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REPAYMENT OF SCHOLARSHIPS AND 
LOANS 

§ 405.380 Collection of past-due 
amounts on scholarship and loan 
programs. 

(a) Basis and purpose. This section 
implements section 1892 of the Act, 
which authorizes the Secretary to de-
duct from Medicare payments for serv-
ices amounts considered as past-due 
obligations under the National Health 
Service Corps Scholarship program, the 
Physician Shortage Area Scholarship 
program, and the Health Education As-
sistance Loan program. 

(b) Offsetting against Medicare pay-
ment. (1) Medicare carriers and inter-
mediaries offset against Medicare pay-
ments in accordance with the signed 
repayment agreement between the 
Public Health Service and individuals 
who have breached their scholarship or 
loan obligations and who— 

(i) Accept Medicare assignment for 
services; 

(ii) Are employed by or affiliated 
with a provider, HMO, or Competitive 
Medical Plan (CMP) that receives 
Medicare payment for services; or 

(iii) Are members of a group practice 
that receives Medicare payment for 
services. 

(2) For purposes of this section, 
‘‘provider’’ includes all entities eligible 
to receive Medicare payment in accord-
ance with an agreement under section 
1866 of the Act. 

(c) Beginning of offset. (1) The Medi-
care carrier offsets Medicare payments 
beginning six months after it notifies 
the individual or the group practice of 
the amount to be deducted and the par-
ticular individual to whom the deduc-
tions are attributable. 

(2) The Medicare intermediary offsets 
payments beginning six months after it 
notifies the provider, HMO, CMP or 
group practice of the amount to be de-
ducted and the particular individuals 
to whom the deductions are attrib-
utable. Offset of payments is made in 
accordance with the terms of the re-
payment agreement. If the individual 
ceases to be employed by the provider, 
HMO, or CMP, or leaves the group 
practice, no deduction is made. 

(d) Refusal to offset against Medicare 
payment. If the individual refuses to 

enter into a repayment agreement, or 
breaches any provision of the agree-
ment, or if Medicare payment is insuf-
ficient to maintain the offset collec-
tion according to the agreed upon for-
mula, then— 

(1) The Department, within 30 days if 
feasible, informs the Attorney General; 
and 

(2) The Department excludes the indi-
vidual from Medicare until the entire 
past due obligation has been repaid, 
unless the individual is a sole commu-
nity practitioner or the sole source of 
essential specialized services in a com-
munity and the State requests that the 
individual not be excluded. 

[57 FR 19092, May 4, 1992] 

Subpart D—Private Contracts 

AUTHORITY: Secs. 1102, 1802, and 1871 of the 
Social Security Act (42 U.S.C. 1302, 1395a, and 
1395hh). 

SOURCE: 63 FR 58901, Nov. 2, 1998, unless 
otherwise noted. 

§ 405.400 Definitions. 
For purposes of this subpart, the fol-

lowing definitions apply: 
Beneficiary means an individual who 

is enrolled in Part B of Medicare. 
Emergency care services means serv-

ices furnished to an individual for 
treatment of an ‘‘emergency medical 
condition’’ as that term is defined in 
§ 422.2 of this chapter. 

Legal representative means one or 
more individuals who, as determined 
by applicable State law, has the legal 
authority to enter into the contract 
with the physician or practitioner on 
behalf of the beneficiary. 

Opt-out means the status of meeting 
the conditions specified in § 405.410. 

Opt-out period means the 2-year pe-
riod beginning on the effective date of 
the affidavit as specified by 
§ 405.410(c)(1) or § 405.410(c)(2), as appli-
cable. 

Participating physician means a ‘‘phy-
sician’’ as defined in this section who 
has signed an agreement to participate 
in Part B of Medicare. 

Physician means a doctor of medi-
cine; doctor of osteopathy; doctor of 
dental surgery or of dental medicine; 
doctor of podiatric medicine; or doctor 
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