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PHS Act and paragraph (a)(4) of this 
section; 

(3) Cosmetic surgery, unless medi-
cally necessary; 

(4) Prescribed drugs and medicines 
incidental to outpatient care; 

(5) Ambulance services, unless medi-
cally necessary; 

(6) Care for military service con-
nected disabilities for which the en-
rollee is legally entitled to services and 
for which facilities are reasonably 
available to this enrollee; 

(7) Care for conditions that State or 
local law requires be treated in a public 
facility; 

(8) Dental services; 
(9) Vision and hearing care except as 

required by sections 1302(1)(A) and 
1302(1)(H)(vi) of the PHS Act and para-
graphs (a)(1) and (a)(8) of this section; 

(10) Custodial or domiciliary care; 
(11) Experimental medical, surgical, 

or other experimental health care pro-
cedures, unless approved as a basic 
health service by the policymaking 
body of the HMO; 

(12) Personal or comfort items and 
private rooms, unless medically nec-
essary during inpatient hospitaliza-
tion; 

(13) Whole blood and blood plasma; 
(14) Long-term physical therapy and 

rehabilitation; 
(15) Durable medical equipment for 

home use (such as wheel chairs, sur-
gical beds, respirators, dialysis ma-
chines); and 

(16) Health services that are unusual 
and infrequently provided and not nec-
essary for the protection of individual 
health, as approved by CMS upon appli-
cation by the HMO. 

(e) An HMO may not offer to provide 
or arrange for the provision of basic 
health services on a prepayment basis 
that do not include all the basic health 
services set forth in paragraph (a) of 
this section or that are limited as to 
time and cost except in a manner pre-
scribed by this subpart. 

[45 FR 72528, Oct. 31, 1980. Redesignated at 52 
FR 36746, Sept. 30, 1987, and amended at 58 
FR 38077, July 15, 1993] 

§ 417.102 Health benefits plan: Supple-
mental health services. 

(a) An HMO may provide to its en-
rollees any health service that is not 

included as a basic health service under 
§ 417.101(a). These health services may 
be limited as to time and cost. 

(b) An HMO must determine the level 
and scope of supplemental health serv-
ices included with basic health services 
provided to its enrollees for a basic 
health services payment or those serv-
ices offered to its enrollees as supple-
mental health services. 

[45 FR 72528, Oct. 31, 1980, as amended at 47 
FR 19339, May 5, 1982. Redesignated at 52 FR 
36746, Sept. 30, 1987, as amended at 58 FR 
38082, 38083, July 15, 1993] 

§ 417.103 Providers of basic and sup-
plemental health services. 

(a)(1) The HMO must provide that the 
services of health professionals that 
are provided as basic health services 
will, except as provided in paragraph 
(c) of this section, be provided or ar-
ranged for through (i) health profes-
sionals who are staff of the HMO, (ii) a 
medical group or groups, (iii) an IPA or 
IPAs, (iv) physicians or other health 
professionals under direct service con-
tracts with the HMO for the provision 
of these services, or (v) any combina-
tion of staff, medical group or groups, 
IPA or IPAs, or physicians or other 
health professionals under direct serv-
ice contracts with the HMO. 

(2) A staff or medical group model 
HMO may have as providers of basic 
health services physicians who have 
also entered into written services ar-
rangements with an IPA or IPAs, but 
only if either (i) these physicians num-
ber less than 50 percent of the physi-
cians who have entered into arrange-
ments with the IPA or IPAs, or (ii) if 
the sharing is 50 percent or greater, 
CMS approves the sharing as being con-
sistent with the purposes of section 
1310(b) of the PHS Act. 

(3) After the 4 year period beginning 
with the month following the month in 
that an HMO becomes a qualified HMO, 
an entity that meets the requirements 
of the definition of medical group in 
§ 417.100, except for subdivision (3)(i) of 
that definition, may be considered a 
medical group if CMS determines that 
the principal professional activity 
(over 50 percent individually) of the en-
tity’s members is the coordinated prac-
tice of their profession, and if the HMO 
has demonstrated to the satisfaction of 
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CMS that the entity is committed to 
the delivery of medical services on a 
prepaid group practice basis by either: 

(i) Presenting a reasonable time- 
phased plan for the entity to achieve 
compliance with the ‘‘substantial re-
sponsibility’’ requirement of subdivi-
sion (3)(i) of the definition of ‘‘medical 
group’’ in § 417.100. The HMO must up-
date the plan annually and must dem-
onstrate to the satisfaction of CMS 
that the entity is making continuous 
efforts and progress towards compli-
ance with the requirements of the defi-
nition of ‘‘medical group,’’ or 

(ii) Demonstrating that compliance 
by the entity with the ‘‘substantial re-
sponsibility’’ requirement is unreason-
able or impractical because (A) the 
HMO serves a non-metropolitan or 
rural area as defined in § 417.100, or (B) 
the entity is a multi-speciality group 
that provides medical consultation 
upon referral on a regional or national 
basis, or (C) the majority of the resi-
dents of the HMO’s service area are not 
eligible for employer-employee health 
benefits plans and the HMO has an in-
sufficient number of enrollees to re-
quire utilization of at least 35 percent 
of the entity’s services. 

(b) HMOs must have effective proce-
dures to monitor utilization and to 
control cost of basic and supplemental 
health services and to achieve utiliza-
tion goals, which may include mecha-
nisms such as risk sharing, financial 
incentives, or other provisions agreed 
to by providers. 

(c) Paragraph (a) of this section does 
not apply to the provision of the serv-
ices of a physician: 

(1) Which the HMO determines are 
unusual or infrequently used services; 
or 

(2) Which, because of an emergency, 
it was medically necessary to provide 
to the enrollee other than as required 
by paragraph (a) of this section; or 

(3) Which are provided as part of the 
inpatient hospital services by employ-
ees or staff of a hospital or provided by 
staff of other entities such as commu-
nity mental health centers, home 
health agencies, visiting nurses’ asso-
ciations, independent laboratories, or 
family planning agencies. 

(d) Supplemental health services 
must be provided or arranged for by 

the HMO and need not be provided by 
providers of basic health services under 
contract with the HMO. 

(e) Each HMO must: 
(1) Pay the provider, or reimburse its 

enrollees for the payment of reasonable 
charges for basic health services (or 
supplemental health services that the 
HMO agreed to provide on a prepay-
ment basis) for which its enrollees have 
contracted, which were medically nec-
essary and immediately required to be 
obtained other than through the HMO 
because of an unforeseen illness, in-
jury, or condition, as determined by 
the HMO; 

(2) Adopt procedures to review 
promptly all claims from enrollees for 
reimbursement for the provision of 
health services described in paragraph 
(e)(1) of this section, including a proce-
dure for the determination of the med-
ical necessity for obtaining the serv-
ices other than through the HMO; and 

(3) Provide instructions to its enroll-
ees on procedures to be followed to se-
cure these health services. 

(Sec. 215 of the Public Health Service Act, as 
amended, 58 Stat. 690, 67 Stat. 631 (42 U.S.C. 
216); secs. 1301–1318, as amended, Pub. L. 97– 
35, 95 Stat. 572–578 (42 U.S.C. 300e–300e–17) 

[45 FR 72528, Oct. 31, 1980; 45 FR 77031, Nov. 
21, 1980, as amended at 47 FR 19339, May 5, 
1982; 50 FR 6174, Feb. 14, 1985. Redesignated 
at 52 FR 36746, Sept. 30, 1987, as amended at 
58 FR 38082, 38083, July 15, 1993] 

§ 417.104 Payment for basic health 
services. 

(a) Basic health services payment. Each 
HMO must provide or arrange for the 
provision of basic health services for a 
basic health services payment that: 

(1) Is to be paid on a periodic basis 
without regard to the dates these serv-
ices are provided; 

(2) Is fixed without regard to the fre-
quency, extent, or kind of basic health 
services actually furnished; 

(3) Except as provided in paragraph 
(c) of this section, is fixed under a com-
munity rating system, as described in 
paragraph (b) of this section; and 

(4) May be supplemented by nominal 
copayments which may be required for 
the provision of specific basic health 
services. Each HMO may establish one 
or more copayment options calculated 
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