
81 

Centers for Medicare & Medicaid Services, HHS § 433.36 

on or after October 1, 1990: 50%. (Sec-
tion 1903(a)(2)(B) of the Act.) 

(9) Preadmission screening and an-
nual resident review (PASARR) activi-
ties conducted by the State: 75 percent. 
(Sections 1903(a)(2)(C) and 1919(e)(7); 42 
CFR part 483, subparts C and E.) 

(10) Funds expended for the perform-
ance of external quality review or the 
related activities described in § 438.358 
of this chapter when they are per-
formed by an external quality review 
organization as defined in § 438.320 of 
this chapter: 75 percent. 

[43 FR 45201, Sept. 29, 1978, as amended at 46 
FR 48566, Oct. 1, 1981; 46 FR 54744, Nov. 4, 
1981; 50 FR 15327, Apr. 17, 1985; 50 FR 46664, 
Nov. 12, 1985; 56 FR 48918, Sept. 26, 1991; 57 FR 
56506, Nov. 30, 1992; 68 FR 3635, Jan. 24, 2003] 

§ 433.32 Fiscal policies and account-
ability. 

A State plan must provide that the 
Medicaid agency and, where applicable, 
local agencies administering the plan 
will— 

(a) Maintain an accounting system 
and supporting fiscal records to assure 
that claims for Federal funds are in ac-
cord with applicable Federal require-
ments; 

(b) Retain records for 3 years from 
date of submission of a final expendi-
ture report; 

(c) Retain records beyond the 3-year 
period if audit findings have not been 
resolved; and 

(d) Retain records for nonexpendable 
property acquired under a Federal 
grant for 3 years from the date of final 
disposition of that property. 

[44 FR 17935, Mar. 23, 1979] 

§ 433.34 Cost allocation. 

A State plan under Title XIX of the 
Social Security Act must provide that 
the single or appropriate Agency will 
have an approved cost allocation plan 
on file with the Department in accord-
ance with the requirements contained 
in subpart E of 45 CFR part 95. Subpart 
E also sets forth the effect on FFP if 
the requirements contained in that 
subpart are not met. 

[47 FR 17490, Apr. 23, 1982] 

§ 433.35 Equipment—Federal financial 
participation. 

Claims for Federal financial partici-
pation in the cost of equipment under 
the Medicaid Program are determined 
in accordance with subpart G of 45 CFR 
part 95. Requirements concerning the 
management and disposition of equip-
ment under the Medicaid Program are 
also prescribed in subpart G of 45 CFR 
part 95. 

[47 FR 41564, Sept. 21, 1982] 

§ 433.36 Liens and recoveries. 
(a) Basis and purpose. This section 

implements sections 1902(a)(18) and 
1917(a) and (b) of the Act, which de-
scribe the conditions under which an 
agency may impose a lien against a re-
cipient’s property, and when an agency 
may make an adjustment or recover 
funds in satisfaction of the claim 
against the individual’s estate or real 
property. 

(b) Definition of property. For pur-
poses of this section, ‘‘property’’ in-
cludes the homestead and all other per-
sonal and real property in which the 
recipient has a legal interest. 

(c) State plan requirement. If a State 
chooses to impose a lien against an in-
dividual’s real property (or as provided 
in paragraph (g)(1) of this section, per-
sonal property), the State plan must 
provide that the provisions of para-
graphs (d) through (i) of this section 
are met. 

(d) Procedures. The State plan must 
specify the process by which the State 
will determine that an institutional-
ized individual cannot reasonably be 
expected to be discharged from the 
medical institution and return home as 
provided in paragraph (g)(2)(ii) of this 
section. The description of the process 
must include the type of notice to be 
given the individual, the process by 
which the individual will be given the 
opportunity for a hearing, the hearing 
procedures, and by whom and on what 
basis the determination that the indi-
vidual cannot reasonably be expected 
to be discharged from the institution 
will be made. The notice to the indi-
vidual must explain what is meant by 
the term lien, and that imposing a lien 
does not mean that the individual will 
lose ownership of the home. 
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(e) Definitions. The State plan must 
define the following terms used in this 
section: 

(1) Individual’s home. 
(2) Equity interest in home. 
(3) Residing in the home for at least 

1 (or 2) year(s). 
(4) On a continuing basis. 
(5) Discharge from the medical insti-

tution and return home. 
(6) Lawfully residing. 
(f) Exception. The State plan must 

specify the criteria by which a son or 
daughter can establish to the agency’s 
satisfaction that he or she has been 
providing care which permitted the in-
dividual to reside at home rather than 
in an institution, as provided in para-
graph (h)(2)(iii)(B) of this section. 

(g) Lien provisions—(1) Incorrect pay-
ments. The agency may place a lien 
against an individual’s property, both 
personal and real, before his or her 
death because of Medicaid claims paid 
or to be paid on behalf of that indi-
vidual following a court judgement 
which determined that benefits were 
incorrectly paid for that individual. 

(2) Correct payments. Except as pro-
vided in paragraph (g)(3) of this sec-
tion, the agency may place a lien 
against the real property of an indi-
vidual at any age before his or her 
death because of Medicaid claims paid 
or to be paid for that individual when— 

(i) An individual is an inpatient of a 
medical institution and must, as a con-
dition of receiving services in the insti-
tution under the State plan, apply his 
or her income to the cost of care as 
provided in §§ 435.725, 435.832 and 436.832; 
and 

(ii) The agency determines that he or 
she cannot reasonably be expected to 
be discharged and return home. The 
agency must notify the individual of 
its intention to make that determina-
tion and provide an opportunity for a 
hearing in accordance with State es-
tablished procedures before the deter-
mination is made. The notice to an in-
dividual must include an explanation 
of liens and the effect on an individ-
ual’s ownership of property. 

(3) Restrictions on placing liens. The 
agency may not place a lien on an indi-
vidual’s home under paragraph (g)(2) of 
this section if any of the following in-

dividuals is lawfully residing in the 
home: 

(i) The spouse; 
(ii) The individual’s child who is 

under age 21 or blind or disabled as de-
fined in the State plan; or 

(iii) The individual’s sibling (who has 
an equity interest in the home, and 
who was residing in the individual’s 
home for at least one year immediately 
before the date the individual was ad-
mitted to the medical institution). 

(4) Termination of lien. Any lien im-
posed on an individual’s real property 
under paragraph (g)(2) of this section 
will dissolve when that individual is 
discharged from the medical institu-
tion and returns home. 

(h) Adjustments and recoveries. (1) The 
agency may make an adjustment or re-
cover funds for Medicaid claims cor-
rectly paid for an individual as follows: 

(i) From the estate of any individual 
who was 65 years of age or older when 
he or she received Medicaid; and 

(ii) From the estate or upon sale of 
the property subject to a lien when the 
individual is institutionalized as de-
scribed in paragraph (g)(2) of this sec-
tion. 

(2) The agency may make an adjust-
ment or recovery under paragraph 
(h)(1) of this section only: 

(i) After the death of the individual’s 
surviving spouse; and 

(ii) When the individual has no sur-
viving child under age 21 or blind or 
disabled as defined in the State plan; 
and 

(iii) In the case of liens placed on an 
individual’s home under paragraph 
(g)(2) of this section, when there is no— 

(A) Sibling of the individual residing 
in the home, who has resided there for 
at least one year immediately before 
the date of the individual’s admission 
to the institution, and has resided 
there on a continuous basis since that 
time; or 

(B) Son or daughter of the individual 
residing in the home, who has resided 
there for at least two years imme-
diately before the date of the individ-
ual’s admission to the institution, has 
resided there on a continuous basis 
since that time, and can establish to 
the agency’s satisfaction that he or she 
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has been providing care which per-
mitted the individual to reside at home 
rather than in an institution. 

(i) Prohibition of reduction of money 
payments. No money payment under an-
other program may be reduced as a 
means of recovering Medicaid claims 
incorrectly paid. 

[43 FR 45201, Sept. 29, 1978, as amended at 47 
FR 43647, Oct. 1, 1982; 47 FR 49847, Nov. 3, 
1982] 

§ 433.37 Reporting provider payments 
to Internal Revenue Service. 

(a) Basis and purpose. This section, 
based on section 1902(a)(4) of the Act, 
prescribes requirements concerning— 

(1) Identification of providers; and 
(2) Compliance with the information 

reporting requirements of the Internal 
Revenue Code. 

(b) Identification of providers. A State 
plan must provide for the identifica-
tion of providers by— 

(1) Social security number if— 
(i) The provider is in solo practice; or 
(ii) The provider is not in solo prac-

tice but billing is by the individual 
practitioner; or 

(2) Employer identification number 
for all other providers. 

(c) Compliance with section 6041 of the 
Internal Revenue Code. The plan must 
provide that the Medicaid agency com-
plies with the information reporting 
requirements of section 6041 of the In-
ternal Revenue Code (26 U.S.C. 6041). 
Section 6041 requires the filing of an-
nual information returns showing 
amounts paid to providers, who are 
identified by name, address, and social 
security number or employer identi-
fication number. 

§ 433.38 Interest charge on disallowed 
claims for FFP. 

(a) Basis and scope. This section is 
based on section 1903(d)(5) of the Act, 
which requires that the Secretary 
charge a State interest on the Federal 
share of claims that have been dis-
allowed but have been retained by the 
State during the administrative ap-
peals process under section 1116(d) of 
the Act and the Secretary later recov-
ers after the administrative appeals 
process has been completed. This sec-
tion does not apply to— 

(1) Claims that have been deferred by 
the Secretary and disallowed within 
the time limits of § 430.40 of this chap-
ter. Deferral of claims for FFP; or 

(2) Claims for expenditures that have 
never been paid on a grant award; or 

(3) Disallowances of any claims for 
services furnished before October 1, 
1980, regardless of the date of the claim 
submitted to CMS. 

(b) General principles. (1) CMS will 
charge a State interest on FFP when— 

(i) CMS has notified the Medicaid 
agency under 45 CFR 74.304 that a State 
claim for FFP is not allowable; 

(ii) The agency has appealed the dis-
allowance to the Grant Appeals Board 
under 45 CFR Part 16 and has chosen to 
retain the FFP during the administra-
tive appeals process in accordance with 
paragraph (c)(2) of this section; and 

(iii)(A) The Board has made a final 
determination upholding part or all of 
the disallowance; (B) the agency has 
withdrawn its appeal on all or part of 
the disallowance; or (C) the agency has 
reversed its decision to retain the 
funds without withdrawing its appeal 
and the Board upholds all or part of the 
disallowance. 

(2) If the courts overturn, in whole or 
in part, a Board decision that has sus-
tained a disallowance, CMS will return 
the principal and the interest collected 
on the funds that were disallowed, 
upon the completion of all judicial ap-
peals. 

(3) Unless an agency decides to with-
draw its appeal on part of the disallow-
ance and therefore returns only that 
part of the funds on which it has with-
drawn its appeal, any decision to retain 
or return disallowed funds must apply 
to the entire amount in dispute. 

(4) If the agency elects to have CMS 
recover the disputed amount, it may 
not reverse that election. 

(c) State procedures. (1) If the Med-
icaid agency has appealed a disallow-
ance to the Board and wishes to retain 
the disallowed funds until the Board 
issues a final determination, the agen-
cy must notify the CMS Regional Ad-
ministrator in writing of its decision to 
do so. 

(2) The agency must mail its notice 
to the CMS Regional Administrator 
within 30 days of the date of receipt of 
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