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(d) Alternatives available. A descrip-
tion of the agency’s plan for informing 
eligible recipients of the feasible alter-
natives available under the waiver and 
allowing recipients to choose either in-
stitutional or home and community- 
based services must be submitted to 
CMS. A copy of the forms or docu-
mentation used by the agency to verify 
that this choice has been offered and 
that recipients of waiver services, or 
their legal representatives, have been 
given the free choice of the providers of 
both waiver and State plan services 
must also be available for CMS review. 
The Medicaid agency must provide an 
opportunity for a fair hearing, under 42 
CFR part 431, subpart E, to recipients 
who are not given the choice of home 
or community-based services as an al-
ternative to institutional care in a NF 
or who are denied the service(s) or the 
providers of their choice. 

(e) Post-eligibility of income. An expla-
nation of how the agency applies the 
applicable provisions regarding the 
post-eligibility treatment of income 
and resources of those individuals re-
ceiving home and community-based 
services who are eligible under a spe-
cial income level (included in § 435.217 
of this subchapter). 

EFFECTIVE DATE NOTE: At 57 FR 29156, June 
30, 1992, § 441.353 was added. This section con-
tains information collection and record-
keeping requirements and will not become 
effective until approval has been given by 
the Office of Management and Budget. 

§ 441.354 Aggregate projected expendi-
ture limit (APEL). 

(a) Definitions. For purposes of this 
section, the term base year means— 

(1) Federal fiscal year (FFY) 1987 
(that is, October 1, 1986 through Sep-
tember 30, 1987); or 

(2) In the case of a State which did 
not report expenditures on the basis of 
age categories during FFY 1987, the 
base year means FFY 1989 (that is, Oc-
tober 1, 1988 through September 30, 
1989). 

(b) General. (1) The total amount ex-
pended by the State for medical assist-
ance with respect to NF, home and 
community-based services under the 
waiver, home health services, personal 
care services, private duty nursing 
services, and services furnished under a 

waiver under subpart G of this part to 
individuals age 65 or older furnished as 
an alternative to care in an SNF or ICF 
(NF effective October 1, 1990), may not 
exceed the APEL calculated in accord-
ance with paragraph (c) of this section. 

(2) In applying for a waiver under 
this subpart, the agency must clearly 
identify the base year it intends to use. 

(3) The State may make a prelimi-
nary calculation of the expenditure 
limit at the time of the waiver ap-
proval; however, CMS makes final cal-
culations of the aggregate limit after 
base data have been verified and ac-
cepted. 

(4) All base year and waiver year data 
are subject to final cost settlement 
within 2 years from the end of the base 
or waiver year involved. 

(c) Formula for calculating APEL. Ex-
cept as provided in paragraph (d) of 
this section, the formula for calcu-
lating the APEL follows: 

APEL=P × (1+Y) + V × (1+Z), where 

P=The aggregate amount of the State’s med-
ical assistance under title XIX for SNF and 
ICF (NF effective October 1, 1990) services 
furnished to individuals who have reached 
age 65, defined as the total medical assist-
ance payments (Federal and State) re-
ported on line 6 of form CMS 64 (as ad-
justed) for SNF services, ICF-other serv-
ices, and mental health facility services 
for the base year, multiplied by the ratio 
of expenditures for SNF and ICF-other 
services for the aged to total expenditures 
for these services as reported on form CMS 
2082 for the base year. 

Q=The market basket index for SNF and ICF 
(NF effective October 1, 1990) services for 
the waiver year involved, defined as the 
total SNF Input Price Index used in the 
Medicare program, identified as the third 
quarter data available from CMS’s Office 
of National Cost Estimates in August pre-
ceding the start of the fiscal year. 

R=The SNF Input Price Index for the base 
year. 

S=The number of residents in the State in 
the waiver year involved who have reached 
age 65, defined as the number of aged Medi-
care beneficiaries in the State, equal to the 
Mid-Period Enrollment in HI or SMI in 
that State on July 1 preceding the start of 
the fiscal year. 

T=The number of aged Medicare bene-
ficiaries in the State who are enrolled in 
either the HI or SMI programs in the base 
year, as defined in S, above. 

U=The number of years beginning after the 
base year and ending on the last day of the 
waiver year involved. 
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V=The aggregate amount of the State’s med-
ical assistance under title XIX in the base 
year for home and community-based serv-
ices for individuals who have reached age 
65, defined as the total medical assistance 
payments (Federal and State) reported on 
line 6 of form CMS 64 (as adjusted) for 
home health, personal care, and home and 
community-based services waivers, which 
provide services as an alternative to care 
in a SNF or ICF (NF effective October 1, 
1990), increased by an estimate (acceptable 
to CMS) of expenditures for private duty 
nursing services, multiplied by the ratio of 
expenditures for home health services for 
the aged to total expenditures for home 
health services, as reported on form CMS 
2082, for the base year. 

W=The market basket index for home and 
community-based services for the waiver 
year involved, defined as the Home Agency 
Input Price Index, used in the Medicare 
program identified as the third quarter 
data available from CMS’s Office of Na-
tional Cost Estimates in August preceding 
the start of the fiscal year. 

X=The Home Health Agency Input Price 
Index for the base year. 

Y=The greater of— 
(U×.07), or (Q/R)-1+(S/T)-1+(U×.02). 

Z=The greater of— 
(U×.07), or (W/X)-1+(S/T)-1++(U×.02). 

(d) Amendment of the APEL. The State 
may request amendment of its APEL 
to reflect an increase in the aggregate 
amount of medical assistance for NF 
services and for services included in 
the calculation of the APEL as re-
quired by paragraph (c) of this section 
when the increase is directly attrib-
utable to legislation enacted on or 
after December 22, 1987, which amends 
title XIX of the Act. Costs attributable 
to laws enacted before December 22, 
1987 will not be considered. Because the 
APEL for each year of the waiver is 
computed separately from the APEL 
for any other waiver year, a separate 
amendment must be submitted for each 
year in which the State chooses to 
raise its APEL. Documentation specific 
to the waiver year involved must be 
submitted to CMS. 

§ 441.355 Duration, extension, and 
amendment of a waiver. 

(a) Effective dates and extension peri-
ods. (1) The effective date for a waiver 
of Medicaid requirements to furnish 
home and community-based services to 
individuals age 65 or older under this 
subpart is established by CMS prospec-

tively on the first day of the FFY fol-
lowing the date on which the waiver is 
approved. 

(2) The initial waiver is approved for 
a 3-year period from the effective date. 
Subsequent renewals are approved for 
5-year periods. 

(3) If the agency requests it, the 
waiver may be extended for an addi-
tional 5-year period if CMS’s review of 
the prior period shows that the assur-
ances required by § 441.352 were met. 

(4) The agency may request that 
waiver modifications be made effective 
retroactive to the first day of the waiv-
er year in which the amendment is sub-
mitted, unless the amendment involves 
substantive change. Substantive 
changes may include, but are not lim-
ited to, addition of services under the 
waiver, a change in the qualifications 
of service providers, or a change in the 
eligible population. 

(5) A request for an amendment that 
involves a substantive change is given 
a prospective effective date, but this 
date need not coincide with the start of 
the next FFY. 

(b) Extension or new waiver request. 
CMS determines whether a request for 
extension of an existing waiver is actu-
ally an extension request, or a request 
for a new waiver. Generally, if a 
State’s extension request proposes a 
substantive change in services fur-
nished, eligible population, service 
area, statutory sections waived, or 
qualifications of service providers, 
CMS considers it a new waiver request. 

(c) Reconsideration of denial. A deter-
mination of CMS to deny a request for 
a waiver (or for extension of a waiver) 
under this subpart may be reconsidered 
in accordance with § 441.357. 

(d) Existing waiver effectiveness after 
denial. If CMS denies a request for an 
extension of an existing waiver under 
this subpart: 

(1) The existing waiver remains in ef-
fect for a period of not less than 90 
days after the date on which CMS de-
nies the request, or, if the State seeks 
reconsideration in accordance with 
§ 441.357, the date on which a final de-
termination is made with respect to 
that review. 

(2) CMS calculates an APEL for the 
period for which the waiver remains in 
effect, and this calculation is used to 
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