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rights of individuals under this sub-
part, to post conspicuously informa-
tion indicating whether or not the hos-
pital participates in the Medicaid pro-
gram, and to maintain medical and 
other records related to transferred in-
dividuals for a period of 5 years, a list 
of on-call physicians for individuals 
with emergency medical conditions, 
and a central log on each individual 
who comes to the emergency depart-
ment seeking assistance. 

(16) It has failed to pay a revisit user 
fee when and if assessed. 

(c) Termination of agreements with hos-
pitals that fail to make required disclo-
sures. In the case of a physician-owned 
hospital, as defined at § 489.3, CMS may 
terminate the provider agreement if 
the hospital failed to comply with the 
requirements of § 489.20(u) or (w). In the 
case of other participating hospitals, as 
defined at § 489.24, CMS may terminate 
the provider agreement if the partici-
pating hospital failed to comply with 
the requirements of § 489.20(w). 

(d) Notice of termination—(1) Timing: 
Basic rule. Except as provided in para-
graph (d)(2) of this section, CMS gives 
the provider notice of termination at 
least 15 days before the effective date 
of termination of the provider agree-
ment. 

(2) Timing exceptions: Immediate jeop-
ardy situations—(i) Hospital with emer-
gency department. If CMS finds that a 
hospital with an emergency depart-
ment is in violation of § 489.24, para-
graphs (a) through (e), and CMS deter-
mines that the violation poses imme-
diate jeopardy to the health or safety 
of individuals who present themselves 
to the hospital for emergency services, 
CMS— 

(A) Gives the hospital a preliminary 
notice indicating that its provider 
agreement will be terminated in 23 
days if it does not correct the identi-
fied deficiencies or refute the finding; 
and 

(B) Gives a final notice of termi-
nation, and concurrent notice to the 
public, at least 2 , but not more than 4, 
days before the effective date of termi-
nation of the provider agreement. 

(ii) Skilled nursing facilities (SNFs). 
For an SNF with deficiencies that pose 
immediate jeopardy to the health or 
safety of residents, CMS gives notice at 

least 2 days before the effective date of 
termination of the provider agreement. 

(3) Content of notice. The notice states 
the reasons for, and the effective date 
of, the termination, and explains the 
extent to which services may continue 
after that date, in accordance with 
§ 489.55. 

(4) Notice to public. CMS concurrently 
gives notice of the termination to the 
public. 

(e) Appeal by the provider. A provider 
may appeal the termination of its pro-
vider agreement by CMS in accordance 
with part 498 of this chapter. 

[51 FR 24492, July 3, 1986, as amended at 52 
FR 22454, June 12, 1987; 54 FR 5373, Feb. 2, 
1989; 56 FR 48879, Sept. 26, 1991; 59 FR 32123, 
June 22, 1994; 59 FR 56251, Nov. 10, 1994; 60 FR 
45851, Sept. 1, 1995; 60 FR 50119, Sept. 28, 1995; 
62 FR 43937, Aug. 18, 1997; 62 FR 46037, Aug. 
29, 1997; 62 FR 56111, Oct. 29, 1997; 68 FR 66720, 
Nov. 28, 2003; 69 FR 49272, Aug. 11, 2004; 71 FR 
20781, Apr. 21, 2006; 72 FR 47413, Aug. 22, 2007; 
72 FR 53649, Sept. 19, 2007; 73 FR 48758, Aug. 
19, 2008] 

§ 489.54 Termination by the OIG. 
(a) Basis for termination. (1) The OIG 

may terminate the agreement of any 
provider if the OIG finds that any of 
the following failings can be attributed 
to that provider. 

(i) It has knowingly and willfully 
made, or caused to be made, any false 
statement or representation of a mate-
rial fact for use in an application or re-
quest for payment under Medicare. 

(ii) It has submitted, or caused to be 
submitted, requests for Medicare pay-
ment of amounts that substantially ex-
ceed the costs it incurred in furnishing 
the services for which payment is re-
quested. 

(iii) It has furnished services that the 
OIG has determined to be substantially 
in excess of the needs of individuals or 
of a quality that fails to meet profes-
sionally recognized standards of health 
care. The OIG will not terminate a pro-
vider agreement under paragraph (a) if 
CMS has waived a disallowance with 
respect to the services in question on 
the grounds that the provider and the 
beneficiary could not reasonably be ex-
pected to know that payment would 
not be made. (The rules for deter-
mining such lack of knowledge are set 
forth in §§ 405.330 through 405.334 of this 
chapter.) 

VerDate Mar<15>2010 12:01 Nov 17, 2010 Jkt 220183 PO 00000 Frm 00503 Fmt 8010 Sfmt 8010 Q:\42\X42\220183.XXX ofr150 PsN: PC150



494 

42 CFR Ch. IV (10–1–10 Edition) § 489.55 

1 For termination before July 18, 1984, pay-
ment was available through the calendar 
year in which the termination was effective. 

(b) Notice of termination. The OIG will 
give the provider notice of termination 
at least 15 days before the effective 
date of termination of the agreement, 
and will concurrently give notice of 
termination to the public. 

(c) Appeal by the provider. A provider 
may appeal a termination of its agree-
ment by the OIG in accordance with 
subpart O of part 405 of this chapter. 

(d) Other applicable rules. The termi-
nation of a provider agreement by the 
OIG is subject to the additional proce-
dures specified in §§ 1001.105 through 
1001.109 of this title for notice and ap-
peals. 

[51 FR 24492, July 3, 1986, as amended at 51 
FR 34788, Sept. 30, 1986] 

§ 489.55 Exceptions to effective date of 
termination. 

Payment is available for up to 30 
days after the effective date of termi-
nation for— 

(a) Inpatient hospital services (in-
cluding inpatient psychiatric hospital 
services) and posthospital extended 
care services furnished to a beneficiary 
who was admitted before the effective 
date of termination; and 

(b) Home health services and hospice 
care furnished under a plan established 
before the effective date of termi-
nation. 1 

[50 FR 37376, Sept. 13, 1985] 

§ 489.57 Reinstatement after termi-
nation. 

When a provider agreement has been 
terminated by CMS under § 489.53, or by 
the OIG under § 489.54, a new agreement 
with that provider will not be accepted 
unless CMS or the OIG, as appropriate, 
finds— 

(a) That the reason for termination 
of the previous agreement has been re-
moved and there is reasonable assur-
ance that it will not recur; and 

(b) That the provider has fulfilled, or 
has made satisfactory arrangements to 
fulfill, all of the statutory and regu-
latory responsibilities of its previous 
agreement. 

[51 FR 24493, July 3, 1986] 

Subpart F—Surety Bond 
Requirements for HHAs 

SOURCE: 63 FR 313, Jan. 5, 1998, unless oth-
erwise noted. 

§ 489.60 Definitions. 

As used in this subpart unless the 
context indicates otherwise— 

Assessment means a sum certain that 
CMS may assess against an HHA in 
lieu of damages under Titles XI, XVIII, 
or XXI of the Social Security Act or 
under regulations in this chapter. 

Assets includes but is not limited to 
any listing that identifies Medicare 
beneficiaries to whom home health 
services were furnished by a partici-
pating or formerly participating HHA. 

Civil money penalty means a sum cer-
tain that CMS has the authority to im-
pose on an HHA as a penalty under Ti-
tles XI, XVIII, or XXI of the Social Se-
curity Act or under regulations in this 
chapter. 

Participating home health agency 
means a ‘‘home health agency’’ (HHA), 
as that term is defined by section 
1861(o) of the Social Security Act, that 
also meets the definition of a ‘‘pro-
vider’’ set forth at § 400.202 of this chap-
ter. 

Rider means a notice issued by a Sur-
ety that a change in the bond has oc-
curred or will occur. 

Surety bond means one or more bonds 
issued by one or more surety compa-
nies under 31 U.S.C. 9304 to 9308 and 31 
CFR parts 223, 224, and 225, provided 
the bond otherwise meets the require-
ments of this section. 

Unpaid civil money penalty or assess-
ment means a civil money penalty or 
assessment imposed by CMS on an 
HHA under Titles XI, XVIII, or XXI of 
the Social Security Act, plus accrued 
interest, that, after the HHA or Surety 
has exhausted all administrative ap-
peals, remains unpaid (because the 
civil money penalty or assessment has 
not been paid to, or offset or com-
promised by, CMS) and is not the sub-
ject of a written arrangement, accept-
able to CMS, for payment by the HHA. 
In the event a written arrangement for 
payment, acceptable to CMS, is made, 
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