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Subpart B—Commencement of 
Probate Proceedings 

§ 30.110 When does OHA commence a 
probate case? 

OHA commences probate of a trust 
estate when OHA receives a probate 
file from the agency. 

§ 30.111 How does OHA commence a 
probate case? 

OHA commences a probate case by 
confirming the case number assigned 
by BIA, assigning the case to a judge or 
ADM, and designating the case as a 
summary probate proceeding or formal 
probate proceeding. 

§ 30.112 What must a complete probate 
file contain? 

A probate file must contain the docu-
ments and information described in 25 
CFR 15.202 and any other relevant in-
formation. 

§ 30.113 What will OHA do if it re-
ceives an incomplete probate file? 

If OHA determines that the probate 
file received from the agency is incom-
plete or lacks the certification de-
scribed in 25 CFR 15.204, OHA may do 
any of the following: 

(a) Request the missing information 
from the agency; 

(b) Dismiss the case and return the 
probate file to the agency for further 
processing; 

(c) Issue a subpoena, interrogatories, 
or requests for production of docu-
ments as appropriate to obtain the 
missing information; or 

(d) Proceed with a hearing in the 
case. 

§ 30.114 Will I receive notice of the 
probate proceeding? 

(a) If the case is designated as a for-
mal probate proceeding, OHA will send 
a notice of hearing to: 

(1) Potential heirs and devisees 
named in the probate file; 

(2) Those creditors whose claims are 
included in the probate file; and 

(3) Other interested parties identified 
by OHA. 

(b) In a case designated a summary 
probate proceeding, OHA will send a 
notice of the designation to potential 
heirs and devisees and will inform 

them that a formal probate proceeding 
may be requested instead of the sum-
mary probate proceeding. 

§ 30.115 May I review the probate 
record? 

After OHA receives the case, you 
may examine the probate record at the 
relevant office during regular business 
hours and make copies at your own ex-
pense. Access to records in the probate 
file is governed by 25 U.S.C. 2216(e), the 
Privacy Act, and the Freedom of Infor-
mation Act. 

Subpart C—Judicial Authority and 
Duties 

§ 30.120 What authority does the judge 
have in probate cases? 

A judge who is assigned a probate 
case under this part has the authority 
to: 

(a) Determine the manner, location, 
and time of any hearing conducted 
under this part, and otherwise to ad-
minister the cases; 

(b) Determine whether an individual 
is deemed deceased by reason of ex-
tended unexplained absence or other 
pertinent circumstances; 

(c) Determine the heirs of any Indian 
or eligible heir who dies intestate pos-
sessed of trust or restricted property; 

(d) Approve or disapprove a will dis-
posing of trust or restricted property; 

(e) Accept or reject any full or par-
tial renunciation of interest in either a 
testate or intestate proceeding; 

(f) Approve or disapprove any con-
solidation agreement; 

(g) Conduct sales at probate and pro-
vide for the distribution of interests in 
the probate decision and order; 

(h) Allow or disallow claims by credi-
tors; 

(i) Order the distribution of trust 
property to heirs and devisees and de-
termine and reserve the share to which 
any potential heir or devisee who is 
missing but not found to be deceased is 
entitled; 

(j) Determine whether a tribe has ju-
risdiction over the trust or restricted 
property and, if so, the right of the 
tribe to receive a decedent’s trust or 
restricted property under 25 U.S.C. 
2206(a)(2)(B)(v), 2206(a)(2)(D)(iii)(IV), or 
other applicable law; 
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(k) Issue subpoenas for the appear-
ance of persons, the testimony of wit-
nesses, and the production of docu-
ments at hearings or depositions under 
25 U.S.C. 374, on the judge’s initiative 
or, within the judge’s discretion, on the 
request of an interested party; 

(l) Administer oaths and affirma-
tions; 

(m) Order the taking of depositions 
and determine the scope and use of dep-
osition testimony; 

(n) Order the production of docu-
ments and determine the scope and use 
of the documents; 

(o) Rule on matters involving inter-
rogatories and any other requests for 
discovery, including requests for ad-
missions; 

(p) Grant or deny stays, waivers, and 
extensions; 

(q) Rule on motions, requests, and 
objections; 

(r) Rule on the admissibility of evi-
dence; 

(s) Permit the cross-examination of 
witnesses; 

(t) Appoint a guardian ad litem for 
any interested party who is a minor or 
found by the judge not to be competent 
to represent his or her own interests; 

(u) Regulate the course of any hear-
ing and the conduct of witnesses, inter-
ested parties, attorneys, and attendees 
at a hearing; 

(v) Determine and impose sanctions 
and penalties allowed by law; and 

(w) Take any action necessary to pre-
serve the trust assets of an estate. 

§ 30.121 May a judge appoint a master 
in a probate case? 

(a) In the exercise of any authority 
under this part, a judge may appoint a 
master to do all of the following: 

(1) Conduct hearings on the record as 
to all or specific issues in probate cases 
as assigned by the judge; 

(2) Make written reports including 
findings of fact and conclusions of law; 
and 

(3) Propose a recommended decision 
to the judge. 

(b) When the master files a report 
under this section, the master must 
also mail a copy of the report and rec-
ommended decision to all interested 
parties. 

§ 30.122 Is the judge required to accept 
the master’s recommended deci-
sion? 

No, the judge is not required to ac-
cept the master’s recommended deci-
sion. 

(a) An interested party may file ob-
jections to the report and rec-
ommended decision within 30 days of 
the date of mailing. An objecting party 
must simultaneously mail or deliver 
copies of the objections to all other in-
terested parties. 

(b) Any other interested party may 
file responses to the objections within 
15 days of the mailing or delivery of 
the objections. A responding party 
must simultaneously mail or deliver a 
copy of his or her responses to the ob-
jecting party. 

(c) The judge will review the record 
of the proceedings heard by the master, 
including any objections and responses 
filed, and determine whether the mas-
ter’s report and recommended decision 
are supported by the evidence of 
record. 

(1) If the judge finds that the report 
and recommended decision are sup-
ported by the evidence of record and 
are consistent with applicable law, the 
judge will enter an order adopting the 
recommended decision. 

(2) If the judge finds that the report 
and recommended decision are not sup-
ported by the evidence of record, the 
judge may do any of the following: 

(i) Remand the case to the master for 
further proceedings consistent with in-
structions in the remand order; 

(ii) Make new findings of fact based 
on the evidence in the record, make 
conclusions of law, and enter a deci-
sion; or 

(iii) Hear the case de novo, make 
findings of fact and conclusions of law, 
and enter a decision. 

(3) The judge may find that the mas-
ter’s findings of fact are supported by 
the evidence in the record but the con-
clusions of law or the recommended de-
cision is not consistent with applicable 
law. In this case, the judge will issue 
an order adopting the findings of fact, 
making conclusions of law, and enter-
ing a decision. 
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§ 30.123 Will the judge determine mat-
ters of status and nationality? 

(a) The judge in a probate proceeding 
will determine: 

(1) The status of eligible heirs or 
devisees as Indians; 

(2) If relevant, the nationality or citi-
zenship of eligible heirs or devisees; 
and 

(3) Whether any of the Indian heirs or 
devisees with U.S. citizenship are indi-
viduals for whom the supervision and 
trusteeship of the United States has 
been terminated. 

(b) A judge may make determina-
tions under this section in a current 
probate proceeding or in a completed 
probate case after a reopening without 
regard to a time limit. 

§ 30.124 When may a judge make a 
finding of death? 

(a) A judge may make a finding that 
an heir, devisee, or person for whom a 
probate case has been opened is de-
ceased, by reason of extended unex-
plained absence or other pertinent cir-
cumstances. The judge must include 
the date of death in the finding. The 
judge will make a finding of death only 
on: 

(1) A determination from a court of 
competent jurisdiction; or 

(2) Clear and convincing evidence. 
(b) In any proceeding to determine 

whether a person is deceased, the fol-
lowing rebuttable presumptions apply: 

(1) The absent person is presumed to 
be alive if credible evidence establishes 
that the absent person has had contact 
with any person or entity during the 6- 
year period preceding the hearing; and 

(2) The absent person is presumed to 
be deceased if clear and convincing evi-
dence establishes that no person or en-
tity with whom the absent person pre-
viously had regular contact has had 
any contact with the absent person 
during the 6 years preceding the hear-
ing. 

§ 30.125 May a judge reopen a probate 
case to correct errors and omis-
sions? 

(a) On the written request of an in-
terested party, or on the basis of the 
judge’s own order, at any time, a judge 
has the authority to reopen a probate 
case to: 

(1) Determine the correct identity of 
the original allottee, or any heir or 
devisee; 

(2) Determine whether different per-
sons received the same allotment; 

(3) Decide whether trust patents cov-
ering allotments of land were issued in-
correctly or to a non-existent person; 
or 

(4) Determine whether more than one 
allotment of land had been issued to 
the same person under different names 
and numbers or through other errors in 
identification. 

(b) The judge will notify interested 
parties if a probate case is reopened 
and will conduct appropriate pro-
ceedings under this part. 

§ 30.126 What happens if property was 
omitted from the inventory of the 
estate? 

This section applies when, after 
issuance of a decision and order, it is 
found that trust or restricted property 
or an interest therein belonging to a 
decedent was not included in the inven-
tory. 

(a) A judge can issue an order modi-
fying the inventory to include the 
omitted property for distribution under 
the original decision. The judge must 
furnish copies of any modification 
order to the agency and to all inter-
ested parties who share in the estate. 

(b) When the property to be included 
takes a different line of descent from 
that shown in the original decision, the 
judge will: 

(1) Conduct a hearing, if necessary, 
and issue a decision; and 

(2) File a record of the proceeding 
with the designated LTRO. 

(c) The judge’s modification order or 
decision will become final at the end of 
the 30 days after the date on which it 
was mailed, unless a timely notice of 
appeal is filed with the Board within 
that period. 

(d) Any interested party who is ad-
versely affected by the judge’s modi-
fication order or decision may appeal it 
to the Board within 30 days after the 
date on which it was mailed. 

(e) The judge’s modification order or 
decision must include a notice stating 
that interested parties who are ad-
versely affected have a right to appeal 
the decision to the Board within 30 
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days after the decision is mailed, and 
giving the Board’s address. The judge’s 
modification order or decision will be-
come final at the end of this 30-day pe-
riod, unless a timely notice of appeal is 
filed with the Board. 

§ 30.127 What happens if property was 
improperly included in the inven-
tory? 

(a) When, after a decision and order 
in a formal probate proceeding, it is 
found that property has been improp-
erly included in the inventory of an es-
tate, the inventory must be modified to 
eliminate this property. A petition for 
modification may be filed by the super-
intendent of the agency where the 
property is located, or by any inter-
ested party. The petitioner must serve 
the petition on all parties whose inter-
ests may be affected by the requested 
modification. 

(b) A judge will review the merits of 
the petition and the record of the title 
from the LTRO on which the modifica-
tion is to be based, enter an appro-
priate decision, and give notice of the 
decision as follows: 

(1) If the decision is entered without 
a formal hearing, the judge must give 
notice of the decision to all interested 
parties whose rights are affected. 

(2) If a formal hearing is held, the 
judge must: 

(i) Enter a final decision based on his 
or her findings, modifying or refusing 
to modify the property inventory; and 

(ii) Give notice of the decision to all 
interested parties whose rights are af-
fected. 

(c) Where appropriate, the judge may 
conduct a formal hearing at any stage 
of the modification proceeding. The 
hearing must be scheduled and con-
ducted under this part. 

(d) The judge’s decision must include 
a notice stating that interested parties 
who are adversely affected have a right 
to appeal the decision to the Board 
within 30 days after the date on which 
the decision was mailed, and giving the 
Board’s address. The judge’s decision 
will become final at the end of this 30- 
day period, unless a timely notice of 
appeal is filed with the Board. 

(e) The judge must forward the 
record of all proceedings under this 
section to the designated LTRO. 

§ 30.128 What happens if an error in 
BIA’s estate inventory is alleged? 

This section applies when, during a 
probate proceeding, an interested party 
alleges that the estate inventory pre-
pared by BIA is inaccurate and should 
be corrected. 

(a) Alleged inaccuracies may include, 
but are not limited to, the following: 

(1) Trust property interests should be 
removed from the inventory because 
the decedent executed a gift deed or 
gift deed application during the dece-
dent’s lifetime, and BIA had not, as of 
the time of death, determined whether 
to approve the gift deed or gift deed ap-
plication; 

(2) Trust property interests should be 
removed from the inventory because a 
deed through which the decedent ac-
quired the property is invalid; 

(3) Trust property interests should be 
added to the inventory; and 

(4) Trust property interests included 
in the inventory are improperly de-
scribed, although an erroneous recita-
tion of acreage alone is not considered 
an improper description. 

(b) When an error in the estate inven-
tory is alleged, the OHA deciding offi-
cial will refer the matter to BIA for 
resolution under 25 CFR parts 150, 151, 
or 152 and the appeal procedures at 25 
CFR part 2. 

(1) If BIA makes a final determina-
tion resolving the inventory challenge 
before the judge issues a final decision 
in the probate proceeding, the probate 
decision will reflect the inventory de-
termination. 

(2) If BIA does not make a final de-
termination resolving the inventory 
challenge before the judge issues a 
final decision in the probate pro-
ceeding, the final probate decision will: 

(i) Include a reference to the pending 
inventory challenge; and 

(ii) Note that the probate decision is 
subject to administrative modification 
once the inventory dispute has been re-
solved. 
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