
476 

43 CFR Subtitle A (10–1–10 Edition) § 30.205 

§ 30.205 How do I seek review of a 
summary probate proceeding? 

(a) If you are adversely affected by 
the written decision in a summary pro-
bate proceeding, you may seek de novo 
review of the case. To do this, you 
must file a request with the OHA office 
that issued the decision within 30 days 
after the date the decision was mailed. 

(b) The request for de novo review 
must be in writing and signed, and 
must contain the following informa-
tion: 

(1) The name of the decedent; 
(2) A description of your relationship 

to the decedent; 
(3) An explanation of what errors you 

allege were made in the summary pro-
bate decision; and 

(4) An explanation of how you are ad-
versely affected by the decision. 

§ 30.206 What happens after I file a re-
quest for de novo review? 

(a) Within 10 days of receiving a re-
quest for de novo review, OHA will no-
tify the agency that prepared the pro-
bate file, all other affected agencies, 
and all interested parties of the de 
novo review, and assign the case to a 
judge. 

(b) The judge will review the merits 
of the case, conduct a hearing as nec-
essary or appropriate under the regula-
tions in this part, and issue a new deci-
sion under this part. 

§ 30.207 What happens if nobody files 
for de novo review? 

If no interested party requests de 
novo review within 30 days of the date 
of the written decision, it will be final 
for the Department. OHA will send: 

(a) The complete original record and 
the final order to the agency that pre-
pared the probate file; and 

(b) A copy of any relevant portions of 
the record to any other affected agen-
cy. 

Subpart J—Formal Probate 
Proceedings 

NOTICE 

§ 30.210 How will I receive notice of 
the formal probate proceeding? 

OHA will provide notice of the formal 
probate proceeding under § 30.114(a) by 

mail and by posting. A posted and pub-
lished notice may contain notices for 
more than one hearing, and need only 
specify the names of the decedents, the 
captions of the cases and the dates, 
times, places, and purposes of the hear-
ings. 

(a) The notice must: 
(1) Be sent by first class mail; 
(2) Be sent and posted at least 21 days 

before the date of the hearing; and 
(3) Include a certificate of mailing 

with the date of mailing, signed by the 
person mailing the notice. 

(b) A presumption of actual notice 
exists with respect to any person to 
whom OHA sent a notice under para-
graph (a) of this section, unless the no-
tice is returned by the Postal Service 
as undeliverable to the addressee. 

(c) OHA must post the notice in each 
of the following locations: 

(1) Five or more conspicuous places 
in the vicinity of the designated place 
of hearing; and 

(2) The agency with jurisdiction over 
each parcel of trust or restricted prop-
erty in the estate. 

(d) OHA may also post the notice in 
other places and on other reservations 
as the judge deems appropriate. 

§ 30.211 Will the notice be published in 
a newspaper? 

The judge may cause advance notice 
of hearing to be published in a news-
paper of general circulation in the vi-
cinity of the designated place of hear-
ing. The cost of publication may be 
paid from the assets of the estate under 
§ 30.144. 

§ 30.212 May I waive notice of the 
hearing or the form of notice? 

You may waive your right to notice 
of the hearing and the form of notice 
by: 

(a) Appearing at the hearing and par-
ticipating in the hearing without ob-
jection; or 

(b) Filing a written waiver with the 
judge before the hearing. 

§ 30.213 What notice to a tribe is re-
quired in a formal probate pro-
ceeding? 

(a) In probate cases in which the de-
cedent died on or after June 20, 2006, 
the judge must notify any tribe with 
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jurisdiction over the trust or restricted 
land in the estate of the pendency of a 
proceeding. 

(b) A certificate of mailing of a no-
tice of probate hearing to the tribe at 
its record address will be conclusive 
evidence that the tribe had notice of 
the decedent’s death, of the probate 
proceedings, and of the right to pur-
chase. 

§ 30.214 What must a notice of hearing 
contain? 

The notice of hearing under § 30.114(a) 
must: 

(a) State the name of the decedent 
and caption of the case; 

(b) Specify the date, time, and place 
that the judge will hold a hearing to 
determine the heirs of the decedent 
and, if a will is offered for probate, to 
determine the validity of the will; 

(c) Name all potential heirs of the de-
cedent known to OHA, and, if a will is 
offered for probate, the devisees under 
the will and the attesting witnesses to 
the will; 

(d) Cite this part as the authority 
and jurisdiction for holding the hear-
ing; 

(e) Advise all persons who claim to 
have an interest in the estate of the de-
cedent, including persons having 
claims against the estate, to be present 
at the hearing to preserve the right to 
present evidence at the hearing; 

(f) Include notice of the opportunity 
to consolidate interests at the probate 
hearing, including that the heirs or 
devisees may propose additional inter-
ests for consolidation, and include no-
tice of the opportunity for renunci-
ation either generally or in favor of a 
designated recipient; 

(g) In estates for decedents whose 
date of death is on or after June 20, 
2006, include notice of the possibilities 
of purchase and sale of trust or re-
stricted property by heirs, devisees, co- 
owners, a tribe, or the Secretary; and 

(h) State that the hearing may be 
continued to another time and place. 

DEPOSITIONS, DISCOVERY, AND 
PREHEARING CONFERENCE 

§ 30.215 How may I obtain documents 
related to the probate proceeding? 

(a) You may make a written demand 
to produce documents for inspection 
and copying. This demand: 

(1) May be made at any stage of the 
proceeding before the conclusion of the 
hearing; 

(2) May be made on any other party 
to the proceeding or on a custodian of 
records concerning interested parties 
or their trust property; 

(3) Must be made in writing, and a 
copy must be filed with the judge; and 

(4) May demand copies of any docu-
ments, photographs, or other tangible 
things that are relevant to the issues, 
not privileged, and in another party’s 
or custodian’s possession, custody, or 
control. 

(b) Custodians of official records will 
furnish and reproduce documents, or 
permit their reproduction, under the 
rules governing the custody and con-
trol of the records. 

(1) Subject to any law to the con-
trary, documents may be made avail-
able to any member of the public upon 
payment of the cost of producing the 
documents, as determined reasonable 
by the custodians of the records. 

(2) Information within federal records 
will be maintained and disclosed as 
provided in 25 U.S.C. 2216(e), the Pri-
vacy Act, and the Freedom of Informa-
tion Act. 

§ 30.216 How do I obtain permission to 
take depositions? 

(a) You may take the sworn testi-
mony of any person by deposition on 
oral examination for the purpose of dis-
covery or for use as evidence at a hear-
ing: 

(1) On stipulation of the parties; or 
(2) By order of the judge. 
(b) To obtain an order from the judge 

for the taking of a deposition, you 
must file a motion that sets forth: 

(1) The name and address of the pro-
posed witness; 

(2) The reasons why the deposition 
should be taken; 

(3) The name and address of the per-
son qualified under § 30.217(a) to take 
depositions; and 
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(4) The proposed time and place of 
the examination, which must be at 
least 20 days after the date of the filing 
of the motion. 

(c) An order for the taking of a depo-
sition must be served upon all inter-
ested parties and must state: 

(1) The name of the witness; 
(2) The time and place of the exam-

ination, which must be at least 15 days 
after the date of the order; and 

(3) The name and address of the offi-
cer before whom the examination is to 
be made. 

(d) The officer and the time and place 
specified in paragraphs (c)(2) and (c)(3) 
of this section need not be the same as 
those requested in the motion under 
paragraph (b) of this section. 

(e) You may request that the judge 
issue a subpoena for the witness to be 
deposed under § 30.224. 

§ 30.217 How is a deposition taken? 
(a) The witness to be deposed must 

appear before the judge or before an of-
ficer authorized to administer oaths by 
the laws of the United States or by the 
laws of the place of the examination, as 
specified in: 

(1) The judge’s order under § 30.216(c); 
or 

(2) The stipulation of the parties 
under § 30.216(a)(1). 

(b) The witness must be examined 
under oath or affirmation and subject 
to cross-examination. The witness’s 
testimony must be recorded by the offi-
cer or someone in the officer’s pres-
ence. 

(c) When the testimony is fully tran-
scribed, it must be submitted to the 
witness for examination and must be 
read to or by him or her, unless exam-
ination and reading are waived. 

(1) Any changes in form or substance 
that the witness desires to make must 
be entered on the transcript by the of-
ficer, with a statement of the reasons 
given by the witness for making them. 

(2) The transcript must then be 
signed by the witness, unless the inter-
ested parties by stipulation waive the 
signing, or the witness is unavailable 
or refuses to sign. 

(3) If the transcript is not signed by 
the witness, the officer must sign it 
and state on the record the fact of the 
waiver, the unavailability of the wit-

ness, or the refusal to sign together 
with the reason given, if any. The tran-
script may then be used as if it were 
signed, unless the judge determines 
that the reason given for refusal to 
sign requires rejection of the transcript 
in whole or in part. 

(d) The officer must certify on the 
transcript that the witness was duly 
sworn by the officer and that the tran-
script is a true record of the witness’s 
testimony. The officer must then hand 
deliver or mail the original and two 
copies of the transcript to the judge. 

§ 30.218 How may the transcript of a 
deposition be used? 

A transcript of a deposition taken 
under this part may be offered by any 
party or the judge in a hearing if the 
judge finds that the evidence is other-
wise admissible and if either: 

(a) The witness is unavailable; or 
(b) The interest of fairness is served 

by allowing the transcript to be used. 

§ 30.219 Who pays for the costs of tak-
ing a deposition? 

The party who requests the taking of 
a deposition must make arrangements 
for payment of any costs incurred. The 
judge may assign the costs in the 
order. 

§ 30.220 How do I obtain written inter-
rogatories and admission of facts 
and documents? 

(a) You may serve on any other inter-
ested party written interrogatories and 
requests for admission of facts and doc-
uments if: 

(1) The interrogatories and requests 
are served in sufficient time to permit 
answers to be filed before the hearing, 
or as otherwise ordered by the judge; 
and 

(2) Copies of the interrogatories and 
requests are filed with the judge. 

(b) A party receiving interrogatories 
or requests served under paragraph (a) 
of this section must: 

(1) Serve answers upon the requesting 
party within 30 days after the date of 
service of the interrogatories or re-
quests, or within another deadline 
agreed to by the parties or prescribed 
by the judge; and 

(2) File a copy of the answers with 
the judge. 
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§ 30.221 May the judge limit the time, 
place, and scope of discovery? 

Yes. The judge may limit the time, 
place, and scope of discovery either: 

(a) On timely motion by any inter-
ested party, if that party also gives no-
tice to all interested parties and shows 
good cause; or 

(b) When the judge determines that 
limits are necessary to prevent delay of 
the proceeding or prevent undue hard-
ship to a party or witness. 

§ 30.222 What happens if a party fails 
to comply with discovery? 

(a) If a party fails to respond to a re-
quest for admission, the facts for which 
admission was requested will be 
deemed to be admitted, unless the 
judge finds good cause for the failure to 
respond. 

(b) If a party fails without good cause 
to comply with any other discovery 
under this part or any order issued, the 
judge may: 

(1) Draw inferences with respect to 
the discovery request adverse to the 
claims of the party who has failed to 
comply with discovery or the order, or 

(2) Make any other ruling that the 
judge determines just and proper. 

(c) Failure to comply with discovery 
includes failure to: 

(1) Produce a document as requested; 
(2) Appear for examination; 
(3) Respond to interrogatories; or 
(4) Comply with an order of the 

judge. 

§ 30.223 What is a prehearing con-
ference? 

Before a hearing, the judge may 
order the parties to appear for a con-
ference to: 

(a) Simplify or clarify the issues; 
(b) Obtain stipulations, admissions, 

agreements on documents, under-
standings on matters already of record, 
or similar agreements that will avoid 
unnecessary proof; 

(c) Limit the number of expert or 
other witnesses to avoid excessively 
cumulative evidence; 

(d) Facilitate agreements disposing 
of all or any of the issues in dispute; or 

(e) Resolve such other matters as 
may simplify and shorten the hearing. 

HEARINGS 

§ 30.224 May a judge compel a witness 
to appear and testify at a hearing 
or deposition? 

(a) The judge can issue a subpoena 
for a witness to appear and testify at a 
hearing or deposition and to bring doc-
uments or other material to the hear-
ing or deposition. 

(1) You may request that the judge 
issue a subpoena for the appearance of 
a witness to testify. The request must 
state the name, address, and telephone 
number or other means of contacting 
the witness, and the reason for the re-
quest. The request must be timely. The 
requesting party must mail the request 
to all other interested parties and to 
the witness at the time of filing. 

(2) The request must specify the doc-
uments or other material sought for 
production under the subpoena. 

(3) The judge will grant or deny the 
request in writing and mail copies of 
the order to all the interested parties 
and the witness. 

(4) A person subpoenaed may seek to 
avoid a subpoena by filing a motion to 
quash with the judge and sending cop-
ies to the interested parties. 

(b) Anyone whose legal residence is 
more than 100 miles from the hearing 
location may ask the judge to excuse 
his or her attendance under subpoena. 
The judge will inform the interested 
parties in writing of the request and 
the judge’s decision on the request in 
writing in a timely manner. 

(c) A witness who is subpoenaed to a 
hearing under this section is entitled 
to the fees and allowances provided by 
law for a witness in the courts of the 
United States (see 28 U.S.C. 1821). 

(d) If a subpoenaed person fails or re-
fuses to appear at a hearing or to tes-
tify, the judge may file a petition in 
United States District Court for 
issuance of an order requiring the sub-
poenaed person to appear and testify. 

§ 30.225 Must testimony in a probate 
proceeding be under oath or affir-
mation? 

Yes. Testimony in a probate pro-
ceeding must be under oath or affirma-
tion. 
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§ 30.226 Is a record made of formal 
probate hearings? 

(a) The judge must make a verbatim 
recording of all formal probate hear-
ings. The judge will order the tran-
scription of recordings of hearings as 
the judge determines necessary. 

(b) If the judge orders the tran-
scription of a hearing, the judge will 
make the transcript available to inter-
ested parties on request. 

§ 30.227 What evidence is admissible at 
a probate hearing? 

(a) A judge conducting probate pro-
ceedings under this part may admit 
any written, oral, documentary, or de-
monstrative evidence that is: 

(1) Relevant, reliable, and probative; 
(2) Not privileged under Federal law; 

and 
(3) Not unduly repetitious or cumu-

lative. 
(b) The judge may exclude evidence if 

its probative value is substantially 
outweighed by the risk of undue confu-
sion of the issues or delay. 

(c) Hearsay evidence is admissible. 
The judge may consider the fact that 
evidence is hearsay when determining 
its probative value. 

(d) A judge may admit a copy of a 
document into evidence or may require 
the admission of the original docu-
ment. After examining the original 
document, the judge may substitute a 
copy of the original document and re-
turn the original. 

(e) The Federal Rules of Evidence do 
not directly apply to the hearing, but 
may be used as guidance by the judge 
and the parties in interpreting and ap-
plying the provisions of this section. 

(f) The judge may take official notice 
of any public record of the Department 
and of any matter of which federal 
courts may take judicial notice. 

(g) The judge will determine the 
weight given to any evidence admitted. 

(h) Any party objecting to the admis-
sion or exclusion of evidence must con-
cisely state the grounds. A ruling on 
every objection must appear in the 
record. 

(i) There is no privilege under this 
part for any communication that: 

(1) Occurred between a decedent and 
any attorney advising a decedent; and 

(2) Pertained to a matter relevant to 
an issue between parties, all of whom 
claim through the decedent. 

§ 30.228 Is testimony required for self- 
proved wills, codicils, or revoca-
tions? 

The judge may approve a self-proved 
will, codicil, or revocation, if 
uncontested, and order distribution, 
with or without the testimony of any 
attesting witness. 

§ 30.229 When will testimony be re-
quired for approval of a will, cod-
icil, or revocation? 

(a) The judge will require testimony 
if someone contests the approval of a 
self-proved will, codicil, or revocation, 
or submits a non-self-proved will for 
approval. In any of these cases, the at-
testing witnesses who are in the rea-
sonable vicinity of the place of hearing 
must appear and be examined, unless 
they are unable to appear and testify 
because of physical or mental infir-
mity. 

(b) If an attesting witness is not in 
the reasonable vicinity of the place of 
hearing or is unable to appear and tes-
tify because of physical or mental in-
firmity, the judge may: 

(1) Order the deposition of the attest-
ing witness at a location reasonably 
near the residence of the witness; 

(2) Admit the testimony of other wit-
nesses to prove the testamentary ca-
pacity of the testator and the execu-
tion of the will; and 

(3) As evidence of the execution, 
admit proof of the handwriting of the 
testator and of the attesting witnesses, 
or of any of them. 

§ 30.230 Who pays witnesses’ costs? 

Interested parties who desire a wit-
ness to testify at a hearing must make 
their own financial and other arrange-
ments for the witness. 

§ 30.231 May a judge schedule a sup-
plemental hearing? 

Yes. A judge may schedule a supple-
mental hearing if he or she deems it 
necessary. 

VerDate Mar<15>2010 08:14 Nov 09, 2010 Jkt 220184 PO 00000 Frm 00490 Fmt 8010 Sfmt 8010 Y:\SGML\220184.XXX 220184jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



481 

Office of the Secretary, Interior § 30.235 

§ 30.232 What will the official record of 
the probate case contain? 

The official record of the probate 
case will contain: 

(a) A copy of the posted public notice 
of hearing showing the posting certifi-
cations; 

(b) A copy of each notice served on 
interested parties with proof of mail-
ing; 

(c) The record of the evidence re-
ceived at the hearing, including any 
transcript made of the testimony; 

(d) Claims filed against the estate; 
(e) Any wills, codicils, and revoca-

tions; 
(f) Inventories and valuations of the 

estate; 
(g) Pleadings and briefs filed; 
(h) Interlocutory orders; 
(i) Copies of all proposed or accepted 

settlement agreements, consolidation 
agreements, and renunciations and ac-
ceptances of renounced property; 

(j) In the case of sale of estate prop-
erty at probate, copies of notices of 
sale, appraisals and objections to ap-
praisals, requests for purchases, all 
bids received, and proof of payment; 

(k) The decision, order, and the no-
tices thereof; and 

(l) Any other documents or items 
deemed material by the judge. 

§ 30.233 What will the judge do with 
the original record? 

(a) The judge must send the original 
record to the designated LTRO under 
25 CFR part 150. 

(b) The judge must also send a copy 
of: 

(1) The order to the agency origi-
nating the probate, and 

(2) The order and inventory to other 
affected agencies. 

§ 30.234 What happens if a hearing 
transcript has not been prepared? 

When a hearing transcript has not 
been prepared: 

(a) The recording of the hearing must 
be retained in the office of the judge 
issuing the decision until the time al-
lowed for rehearing or appeal has ex-
pired; and 

(b) The original record returned to 
the LTRO must contain a statement 
indicating that no transcript was pre-
pared. 

DECISIONS IN FORMAL PROCEEDINGS 

§ 30.235 What will the judge’s decision 
in a formal probate proceeding con-
tain? 

The judge must decide the issues of 
fact and law involved in any proceeding 
and issue a written decision that meets 
the requirements of this section. 

(a) In all cases, the judge’s decision 
must: 

(1) Include the name, birth date, and 
relationship to the decedent of each 
heir or devisee; 

(2) State whether the heir or devisee 
is Indian or non-Indian; 

(3) State whether the heir or devisee 
is eligible to hold property in trust sta-
tus; 

(4) Provide information necessary to 
identify the persons or entities and 
property interests involved in any set-
tlement or consolidation agreement, 
renunciations of interest, and pur-
chases at probate; 

(5) Approve or disapprove any renun-
ciation, settlement agreement, consoli-
dation agreement, or purchase at pro-
bate; 

(6) Allow or disallow claims against 
the estate under this part, and order 
the amount of payment for all ap-
proved claims; 

(7) Include the probate case number 
that has been assigned to the case in 
any case management or tracking sys-
tem then in use within the Depart-
ment; 

(8) Make any other findings of fact 
and conclusions of law necessary to de-
cide the issues in the case; and 

(9) Include the signature of the judge 
and date of the decision. 

(b) In a case involving a will, the de-
cision must include the information in 
paragraph (a) of this section and must 
also: 

(1) Approve or disapprove the will; 
(2) Interpret provisions of an ap-

proved will as necessary; and 
(3) Describe the share each devisee is 

to receive under an approved will, sub-
ject to any encumbrances. 

(c) In all intestate cases, including a 
case in which a will is not approved, 
and any case in which an approved will 
does not dispose of all of the decedent’s 
trust or restricted property, the deci-
sion will include the information in 
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paragraph (a) of this section and must 
also: 

(1) Cite the law of descent and dis-
tribution under which the decision is 
made; and 

(2) Describe the distribution of shares 
to which the heirs are entitled; and 

(3) Include a determination of any 
rights of dower, curtesy, or homestead 
that may constitute a burden upon the 
interest of the heirs. 

§ 30.236 What notice of the decision 
will the judge provide? 

When the judge issues a decision, the 
judge must mail or deliver a notice of 
the decision, together with a copy of 
the decision, to each affected agency 
and to each interested party. The no-
tice must include a statement that in-
terested parties who are adversely af-
fected have a right to file a petition for 
rehearing with the judge within 30 days 
after the date on which notice of the 
decision was mailed. The decision will 
become final at the end of this 30-day 
period, unless a timely petition for re-
hearing is filed with the judge. 

§ 30.237 May I file a petition for re-
hearing if I disagree with the 
judge’s decision in the formal pro-
bate hearing? 

(a) If you are adversely affected by 
the decision, you may file with the 
judge a written petition for rehearing 
within 30 days after the date on which 
the decision was mailed under § 30.236. 

(b) If the petition is based on newly 
discovered evidence, it must: 

(1) Be accompanied by one or more 
affidavits of witnesses stating fully the 
content of the new evidence; and 

(2) State the reasons for the failure 
to discover and present that evidence 
at the hearings held before the 
issuance of the decision. 

(c) A petition for rehearing must 
state specifically and concisely the 
grounds on which it is based. 

(d) The judge must forward a copy of 
the petition for rehearing to the af-
fected agencies. 

§ 30.238 Does any distribution of the 
estate occur while a petition for re-
hearing is pending? 

The agencies must not initiate pay-
ment of claims or distribute any por-
tion of the estate while the petition is 

pending, unless otherwise directed by 
the judge. 

§ 30.239 How will the judge decide a 
petition for rehearing? 

(a) If proper grounds are not shown, 
or if the petition is not timely filed, 
the judge will: 

(1) Issue an order denying the peti-
tion for rehearing and including the 
reasons for denial; and 

(2) Furnish copies of the order to the 
petitioner, the agencies, and the inter-
ested parties. 

(b) If the petition appears to show 
merit, the judge must: 

(1) Cause copies of the petition and 
supporting papers to be served on all 
persons whose interest in the estate 
might be adversely affected if the peti-
tion is granted; 

(2) Allow all persons served a reason-
able, specified time in which to submit 
answers or legal briefs in response to 
the petition; and 

(3) Consider, with or without a hear-
ing, the issues raised in the petition. 

(c) The judge may affirm, modify, or 
vacate the former decision. 

(d) On entry of a final order, the 
judge must distribute the order as pro-
vided in this part. The order must in-
clude a notice stating that interested 
parties who are adversely affected have 
a right to appeal the final order to the 
Board, within 30 days of the date on 
which the order was mailed, and giving 
the Board’s address. 

§ 30.240 May I submit another petition 
for rehearing? 

No. Successive petitions for rehear-
ing are not permitted. The jurisdiction 
of the judge terminates when he or she 
issues a decision finally disposing of a 
petition for rehearing, except for: 

(a) The issuance of necessary orders 
nunc pro tunc to correct clerical errors 
in the decision; and 

(b) The reopening of a case under this 
part. 

§ 30.241 When does the judge’s deci-
sion on a petition for rehearing be-
come final? 

The decision on a petition for rehear-
ing will become final on the expiration 
of the 30 days allowed for the filing of 
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a notice of appeal, as provided in this 
part and § 4.320 of this chapter. 

§ 30.242 May a closed probate case be 
reopened? 

(a) The judge may reopen a closed 
probate case as shown in the following 
table. 

How the case can be re-
opened Applicable deadline Standard for reopening the case 

(1) On the judge’s own 
motion.

(i) Initiated within 3 years after the date of the 
original decision.

To correct an error of fact or law in the original 
decision. 

(ii) Initiated more than 3 years after the date of 
the original decision.

To correct an error of fact or law in the original 
decision which, if not corrected, would result in 
a manifest injustice. 

(2) On a petition filed by 
the agency.

(i) Filed within 3 years after the date of the origi-
nal decision.

To correct an error of fact or law in the original 
decision. 

(ii) Filed more than 3 years after the date of the 
original decision.

To correct an error of fact or law in the original 
decision which, if not corrected, would result in 
a manifest injustice. 

(2) On a petition filed by 
the interested party.

(i) Filed within 3 years after the date of the origi-
nal decision and within 1 year after the peti-
tioner’s discovery of an alleged error.

To correct an error of fact or law in the original 
decision. 

(ii) Filed more than 3 years after the date of the 
original decision and within 1 year after the 
petitioner’s discovery of an alleged error.

To correct an error of act or law in the original 
decision which, if not corrected, would result in 
a manifest injustice. 

(b) All grounds for reopening must be 
set forth fully in the petition. 

(c) A petition filed by an interested 
party must: 

(1) Include all relevant evidence, in 
the form of documents or affidavits, 
concerning when the petitioner discov-
ered the alleged error; and 

(2) If the grounds for reopening are 
based on alleged errors of fact, be sup-
ported by affidavit. 

§ 30.243 How will the judge decide my 
petition for reopening? 

(a) If the judge finds that proper 
grounds are not shown, the judge will 
issue an order denying the petition for 
reopening and giving the reasons for 
the denial. An order denying reopening 
must include a notice stating that in-
terested parties who are adversely af-
fected have a right to appeal the order 
to the Board within 30 days of the date 
on which the order was mailed, and 
giving the Board’s address. Copies of 
the judge’s decision must be mailed to 
the petitioner, the agencies, and those 
persons whose rights would be affected. 

(b) If the petition appears to show 
merit, the judge must cause copies of 
the petition and all papers filed by the 
petitioner to be served on those per-
sons whose interest in the estate might 
be affected if the petition is granted. 
They may respond to the petition by 
filing answers, cross-petitions, or 

briefs. The filings must be made within 
the time periods set by the judge. 

§ 30.244 What happens if the judge re-
opens the case? 

On reopening, the judge may affirm, 
modify, or vacate the former decision. 

(a) The final order on reopening must 
include a notice stating that interested 
parties who are adversely affected have 
a right to appeal the final order to the 
Board within 30 days of the date on 
which the order was mailed, and giving 
the Board’s address. 

(b) Copies of the judge’s decision on 
reopening must be mailed to the peti-
tioner and to all persons who received 
copies of the petition. 

(c) By order directed to the agency, 
the judge may suspend further dis-
tribution of the estate or income dur-
ing the reopening proceedings. 

(d) The judge must file the record 
made on a reopening petition with the 
designated LTRO and must furnish a 
duplicate record to the affected agen-
cies. 

§ 30.245 When will the decision on re-
opening become final? 

The decision on reopening will be-
come final on the expiration of the 30 
days allowed for the filing of a notice 
of appeal, as provided in this part. 
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