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Office of Hearings and Appeals, and the 
Secretary. An administrative law judge 
shall, in any initial decision made by 
him, specifically inform the applicant 
or recipient of his right under § 17.9 of 
this title to file exceptions with the Di-
rector, Office of Hearings and Appeals. 
In instances in which the record is cer-
tified to the Director, Office of Hear-
ings and Appeals, or he reviews the de-
cision of an administrative law judge, 
he shall give the applicant or recipient 
a notice of certification or notice of re-
view which specifically informs the ap-
plicant or recipient that, within a stat-
ed period, which shall not be less than 
30 days after service of the notice, he 
may file briefs or other written state-
ments of his contentions. 

§ 4.845 Final review by Secretary. 

Paragraph (f) of § 17.9 of this title re-
quires that any final decision of an ad-
ministrative law judge or of the Direc-
tor, Office of Hearings and Appeals, 
which provides for the suspension or 
termination of, or the refusal to grant 
or continue Federal financial assist-
ance, or the imposition of any other 
sanction available under part 17 of this 
title or the Act, shall be transmitted to 
the Secretary. The applicant or recipi-
ent shall have 20 days following service 
upon him of such notice to submit to 
the Secretary exceptions to the deci-
sion and supporting briefs or memo-
randa suggesting remission or mitiga-
tion of the sanctions proposed. The Di-
rector shall have 10 days after the fil-
ing of the exceptions and briefs in 
which to reply. 

Subpart J—Special Rules Applica-
ble to Appeals Concerning 
Federal Oil and Gas Royalties 
and Related Matters 

AUTHORITY: 5 U.S.C. 301 et seq.; 25 U.S.C. 396 
et seq., 396a et seq., 2101 et seq.; 30 U.S.C. 181 
et seq., 351 et seq., 1001 et seq., 1701 et seq.; 31 
U.S.C 9701; 43 U.S.C. 1301 et seq., 1331 et seq., 
and 1801 et seq. 

SOURCE: 64 FR 26259, May 13, 1999, unless 
otherwise noted. 

§ 4.901 What is the purpose of this sub-
part? 

This subpart tells you how the time 
limits of 30 U.S.C. 1724(h) apply to ap-
peals subject to this subpart. 

§ 4.902 What appeals are subject to 
this subpart? 

(a) This subpart applies to appeals 
under 30 CFR part 290 in effect prior to 
May 13, 1999 and contained in the 30 
CFR, parts 200 to 699, edition revised as 
of July 1, 1998, 30 CFR part 290 subpart 
B, and 43 CFR part 4, subpart E, of Min-
erals Management Service (MMS) or 
delegated State orders or portions of 
orders concerning payment (or com-
putation and payment) of royalties and 
other payments due, and delivery or 
taking of royalty in kind, under Fed-
eral oil and gas leases. 

(b) This subpart does not apply to ap-
peals of orders, or portions of orders, 
that 

(1) Involve Indian leases or Federal 
leases for minerals other than oil and 
gas; or 

(2) Relate to Federal oil and gas 
leases but do not involve a monetary or 
nonmonetary obligation. 

§ 4.903 What definitions apply to this 
subpart? 

For the purposes of this subpart only: 
Assessment means any fee or charge 

levied or imposed by the Secretary or a 
delegated State other than: 

(1) The principal amount of any roy-
alty, minimum royalty, rental, bonus, 
net profit share or proceed of sale; 

(2) Any interest; or 
(3) Any civil or criminal penalty. 
Delegated State means a State to 

which MMS has delegated authority to 
perform royalty management functions 
under an agreement or agreements 
under 30 CFR part 227. 

Designee means the person designated 
by a lessee under 30 CFR 218.52 to make 
all or part of the royalty or other pay-
ments due on a lease on the lessee’s be-
half. 

IBLA means the Interior Board of 
Land Appeals. 

Lease means any agreement author-
izing exploration for or extraction of 
any mineral, regardless of whether the 
instrument is expressly denominated 
as a ‘‘lease,’’ including any: 

VerDate Mar<15>2010 08:14 Nov 09, 2010 Jkt 220184 PO 00000 Frm 00131 Fmt 8010 Sfmt 8010 Y:\SGML\220184.XXX 220184jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



122 

43 CFR Subtitle A (10–1–10 Edition) § 4.903 

(1) Contract; 
(2) Net profit share arrangement; or 
(3) Joint venture. 
Lessee means any person to whom the 

United States issues a Federal oil and 
gas lease, or any person to whom all or 
part of the lessee’s interest or oper-
ating rights in a Federal oil and gas 
lease has been assigned. 

Monetary obligation means a lessee’s, 
designee’s or payor’s duty to pay, or to 
compute and pay, any obligation in 
any order, or the Secretary’s duty to 
pay, refund, offset, or credit the 
amount of any obligation that is the 
subject of a decision by the MMS or a 
delegated State denying a lessee’s, des-
ignee’s, or payor’s written request for 
the payment, refund, offset, or credit. 
To determine the amount of any mone-
tary obligation, for purposes of the de-
fault rule of decision in § 4.906 and 30 
U.S.C. 1724(h): 

(1) If an order asserts a monetary ob-
ligation arising from one issue or type 
of underpayment that covers multiple 
leases or production months, the total 
obligation for all leases or production 
months involved constitutes a single 
monetary obligation; 

(2) If an order asserts monetary obli-
gations arising from different issues or 
types of underpayments for one or 
more leases, the obligations arising 
from each separate issue, subject to 
paragraph (1) of this definition, con-
stitute separate monetary obligations; 
and 

(3) If an order asserts a monetary ob-
ligation with a stated amount of addi-
tional royalties due, plus an order to 
perform a restructured accounting 
arising from the same issue or cause as 
the specifically stated underpayment, 
the stated amount of royalties due plus 
the estimated amount due under the 
restructured accounting, subject to 
paragraphs (1) and (2) of this definition, 
together constitutes a single monetary 
obligation. 

Nonmonetary obligation means any 
duty of a lessee or its designee to de-
liver oil or gas in kind, or any duty of 
the Secretary to take oil or gas royalty 
in kind. 

Notice of Order means the notice that 
MMS or a delegated State issues to a 
lessee that informs the lessee that 

MMS or the delegated State has issued 
an order to the lessee’s designee. 

Obligation means: 
(1) A lessee’s, designee’s or payor’s 

duty to: 
(i) Deliver oil or gas royalty in kind; 

or 
(ii) Make a lease-related payment, in-

cluding royalty, minimum royalty, 
rental, bonus, net profit share, pro-
ceeds of sale, interest, penalty, civil 
penalty, or assessment; and 

(2) The Secretary’s duty to: 
(i) Take oil or gas royalty in kind; or 
(ii) Make a lease-related payment, re-

fund, offset, or credit, including roy-
alty, minimum royalty, rental, bonus, 
net profit share, proceeds of sale, or in-
terest. 

Order means any document or por-
tion of a document issued by the MMS 
Director, MMS RMP, or a delegated 
State, that contains mandatory or or-
dering language regarding any mone-
tary or nonmonetary obligation under 
any Federal oil and gas lease or leases. 

(1) Order includes but is not limited 
to the following: 

(i) An order to pay; 
(ii) A MMS or delegated State deci-

sion to deny a lessee’s, designee’s, or 
payor’s written request that asserts an 
obligation due the lessee, designee or 
payor. 

(2) Order does not include: 
(i) A non-binding request, informa-

tion, or guidance, such as: 
(A) Advice or guidance on how to re-

port or pay, including valuation deter-
mination, unless it contains manda-
tory or ordering language; and 

(B) A policy determination; 
(ii) A subpoena; 
(iii) An order to pay that MMS issues 

to a refiner or other person involved in 
disposition of royalty taken in kind; or 

(iv) a Notice of Noncompliance or a 
Notice of Civil Penalty issued under 30 
U.S.C. 1719 and 30 CFR part 241, or a de-
cision of an administrative law judge 
or of the IBLA following a hearing on 
the record on a Notice of Noncompli-
ance or Notice of Civil Penalty. 

Party means MMS, any person who 
files a Notice of Appeal under 30 CFR 
part 290 in effect prior to May 13, 1999 
and contained in the 30 CFR, parts 200 
to 699, edition revised as of July 1, 1998, 
30 CFR part 290 subpart B, or 43 CFR 
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part 4, subpart E, and any person who 
files a Notice of Joinder in an appeal 
under 30 CFR part 290, subpart B. 

Payor means any person responsible 
for reporting and paying royalties for 
Federal oil and gas leases for produc-
tion before September 1, 1996. 

§ 4.904 When does my appeal com-
mence and end? 

For purposes of the period in which 
the Department must issue a final deci-
sion in your appeal under § 4.906: 

(a) If you filed your Notice of Appeal 
and initial Statement of Reasons with 
MMS before August 13, 1996, your ap-
peal commenced on August 13, 1996; 

(b) If you filed your Notice of Appeal 
or initial Statement of Reasons with 
MMS after August 13, 1996, under 30 
CFR part 290, in effect prior to May 13, 
1999 and contained in the 30 CFR, parts 
200 to 699, edition, revised as of July 1, 
1998, your appeal commenced on the 
date MMS received your Notice of Ap-
peal, or if later, the date MMS received 
your initial Statement of Reasons; 

(c) If you filed your Notice of Appeal 
under 30 CFR part 290, subpart B, your 
appeal commenced on the date MMS 
received your Notice of Appeal. 

(d) Your appeal ends on the same day 
of the month of the 33rd calendar 
month after your appeal commenced 
under paragraph (a), (b), or (c) of this 
section, plus the number of days of any 
applicable time extensions under § 4.909 
or 30 CFR 290.109. If the 33rd calendar 
month after your appeal commenced 
does not have the same day of the 
month as the day of the month your 
appeal commenced, then the initial 33- 
month period ends on the last day of 
the 33rd calendar month. 

§ 4.905 What if a due date falls on a 
day the Department or relevant of-
fice is not open for business? 

If a due date under this subpart falls 
on a day the relevant office is not open 
for business (such as a weekend, Fed-
eral holiday, or shutdown), the due 
date is the next day the relevant office 
is open for business. 

§ 4.906 What if the Department does 
not issue a decision by the date my 
appeal ends? 

(a) If the IBLA or an Assistant Sec-
retary (or the Secretary or the Direc-
tor of OHA) does not issue a final deci-
sion by the date an appeal ends under 
§ 4.904(d), then under 30 U.S.C. 
1724(h)(2), the Secretary will be deemed 
to have decided the appeal: 

(1) In favor of the appellant for any 
nonmonetary obligation at issue in the 
appeal, or any monetary obligation at 
issue in the appeal with a principal 
amount of less than $10,000; 

(2) In favor of the Secretary for any 
monetary obligation at issue in the ap-
peal with a principal amount of $10,000 
or more. 

(b)(1) If your appeal ends before the 
MMS Director issues a decision in your 
appeal, then the provisions of para-
graph (a) of this section apply to the 
monetary and nonmonetary obliga-
tions in the order that you contested in 
your appeal to the Director. 

(2) If the MMS Director issues a deci-
sion in your appeal before your appeal 
ends, and if you appealed the Director’s 
decision to IBLA under 43 CFR part 4, 
subpart E, then the provisions of para-
graph (a) of this section apply to the 
monetary and nonmonetary obliga-
tions in the Director’s decision that 
you contested in your appeal to IBLA. 

(3) If the MMS Director issues a deci-
sion in your appeal, and if you did not 
appeal the Director’s decision to IBLA 
within the time required under 30 CFR 
part 290 in effect prior to May 13, 1999 
and contained in the 30 CFR, parts 200 
to 699, edition revised as of July 1, 1998 
(for appeals filed before May 13, 1999 or 
30 CFR part 290 subpart B (for appeals 
filed on or after May 13, 1999 and 43 
CFR part 4, subpart E, then the MMS 
Director’s decision is the final decision 
of the Department and 30 U.S.C. 
1724(h)(2) has no application. 

(c) If the IBLA issues a decision be-
fore the date your appeal ends, that de-
cision is the final decision of the De-
partment and 30 U.S.C. 1724(h)(2) has no 
application. A petition for reconsider-
ation does not extend or renew the 33- 
month period. 

(d) If any part of the principal 
amount of any monetary obligation is 
not specifically stated in an order or 
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MMS Director’s decision and must be 
computed to comply with the order or 
MMS Director’s decision, then the 
principal amount referred to in para-
graph (a) of this section means the 
principal amount MMS estimates you 
would be required to pay as a result of 
the computation required under the 
order, plus any amount due stated in 
the order. 

§ 4.907 What if an IBLA decision re-
quires MMS or a delegated State to 
recalculate royalties or other pay-
ments? 

(a) An IBLA decision modifying an 
order or an MMS Director’s decision 
and requiring MMS or a delegated 
State to recalculate royalties or other 
payments is a final decision in the ad-
ministrative proceeding for purposes of 
30 U.S.C. 1724(h). 

(b) MMS or the delegated State must 
provide to IBLA and all parties any re-
calculation IBLA requires under para-
graph (a) of this section within 60 days 
of receiving IBLA’s decision. 

(c) There is no further appeal within 
the Department from MMS’s or the 
State’s recalculation under paragraph 
(b) of this section. 

(d) The IBLA decision issued under 
paragraph (a) of this section together 
with recalculation under paragraph (b) 
of this section are the final action of 
the Department that is judicially re-
viewable under 5 U.S.C. 704. 

§ 4.908 What is the administrative 
record for my appeal if it is deemed 
decided? 

If your appeal is deemed decided 
under § 4.906, the record for your appeal 
consists of: 

(a) The record established in an ap-
peal before the MMS Director; 

(b) Any additional correspondence or 
submissions to the MMS Director; 

(c) The MMS Director’s decision in 
an appeal; 

(d) Any pleadings or submissions to 
the IBLA; and 

(e) Any IBLA orders and decisions. 

§ 4.909 How do I request an extension 
of time? 

(a) If you are a party to an appeal 
subject to this subpart before the 
IBLA, and you need additional time 
after an appeal commences for any pur-

pose, you may obtain an extension of 
time under this section. 

(b) You must submit a written re-
quest for an extension of time before 
the required filing date. 

(1) You must submit your request to 
the IBLA at Interior Board of Land Ap-
peals, 801 North Quincy Street, Arling-
ton, Virginia 22203, using the U.S. Post-
al Service, a private delivery or courier 
service, hand delivery or telefax to 
(703) 235–8349; 

(2) If you file a document by telefax, 
you must send an additional copy of 
your document to the IBLA using the 
U.S. Postal Service, a private delivery 
or courier service or hand delivery so 
that it is received within 5 business 
days of your telefax transmission. 

(c) If you are an appellant, in addi-
tion to meeting the requirements of 
paragraph (b) of this section, you must 
agree in writing in your request to ex-
tend the period in which the Depart-
ment must issue a final decision in 
your appeal under § 4.906 by the amount 
of time for which you are requesting an 
extension. 

(d) If you are any other party, the 
IBLA may require you to submit a 
written agreement signed by the appel-
lant to extend the period in which the 
Department must issue a final decision 
in the appeal under § 4.906 by the 
amount of time for which you are re-
questing an extension. 

(e) The IBLA has the discretion to 
decline any request for an extension of 
time. 

(f) You must serve your request on 
all parties to the appeal. 

[64 FR 26259, May 13, 1999, as amended at 67 
FR 4368, Jan. 30, 2002] 

Subpart K [Reserved] 

Subpart L—Special Rules Applica-
ble to Surface Coal Mining 
Hearings and Appeals 

AUTHORITY: 30 U.S.C. 1256, 1260, 1261, 1264, 
1268, 1271, 1272, 1275, 1293; 5 U.S.C. 301. 

SOURCE: 43 FR 34386, Aug. 3, 1978, unless 
otherwise noted. 
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