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transcript may be corrected under 
§ 45.56(b). 

§ 45.59 What are the requirements for 
post-hearing briefs? 

(a) General. (1) Each party may file a 
post-hearing brief within 10 days after 
the close of the hearing, unless the 
ALJ sets a different deadline. 

(2) A party may file a reply brief only 
if requested by the ALJ. The deadline 
for filing a reply brief, if any, will be 
set by the ALJ. 

(3) The ALJ may limit the length of 
the briefs to be filed under this section. 

(b) Content. (1) An initial brief must 
include: 

(i) A concise statement of the case; 
(ii) A separate section containing 

proposed findings regarding the issues 
of material fact, with supporting cita-
tions to the hearing record; 

(iii) Arguments in support of the par-
ty’s position; and 

(iv) Any other matter required by the 
ALJ. 

(2) A reply brief, if requested by the 
ALJ, must be limited to any issues 
identified by the ALJ. 

(c) Form. (1) An exhibit admitted in 
evidence or marked for identification 
in the record may not be reproduced in 
the brief. 

(i) Such an exhibit may be repro-
duced, within reasonable limits, in an 
appendix to the brief. 

(ii) Any pertinent analysis of an ex-
hibit may be included in a brief. 

(2) If a brief exceeds 20 pages, it must 
contain: 

(i) A table of contents and of points 
made, with page references; and 

(ii) An alphabetical list of citations 
to legal authority, with page ref-
erences. 

§ 45.60 What are the requirements for 
the ALJ’s decision? 

(a) Timing. The ALJ must issue a de-
cision within the shorter of the fol-
lowing time periods: 

(1) 30 days after the close of the hear-
ing under § 45.58; or 

(2) 90 days after issuance of the refer-
ral notice under § 45.25(c), 7 CFR 
1.625(c), or 50 CFR 221.25(c). 

(b) Content. (1) The decision must 
contain: 

(i) Findings of fact on all disputed 
issues of material fact; 

(ii) Conclusions of law necessary to 
make the findings of fact (such as rul-
ings on materiality and on the admissi-
bility of evidence); and 

(iii) Reasons for the findings and con-
clusions. 

(2) The ALJ may adopt any of the 
findings of fact proposed by one or 
more of the parties. 

(3) The decision will not contain con-
clusions as to whether any preliminary 
condition or prescription should be 
adopted, modified, or rejected, or 
whether any proposed alternative 
should be adopted or rejected. 

(c) Service. Promptly after issuing his 
or her decision, the ALJ must: 

(1) Serve the decision on each party 
to the hearing; and 

(2) Forward a copy of the decision to 
FERC, along with the complete hearing 
record, for inclusion in the license pro-
ceeding record. 

(d) Finality. The ALJ’s decision under 
this section will be final, with respect 
to the disputed issues of material fact, 
for any Department involved in the 
hearing. To the extent the ALJ’s deci-
sion forms the basis for any condition 
or prescription subsequently included 
in the license, it may be subject to ju-
dicial review under 16 U.S.C. 825l(b). 

Subpart C—Alternatives Process 

§ 45.70 How must documents be filed 
and served under this subpart? 

(a) Filing. (1) A document under this 
subpart must be filed using one of the 
methods set forth in § 45.12(b). 

(2) A document is considered filed on 
the date it is received. However, any 
document received after 5 p.m. at the 
place where the filing is due is consid-
ered filed on the next regular business 
day. 

(b) Service. (1) Any document filed 
under this subpart must be served at 
the same time the document is deliv-
ered or sent for filing. A complete copy 
of the document must be served on 
each license party and FERC, using: 

(i) One of the methods of service in 
§ 45.13(c); or 

(ii) Regular mail. 
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(2) The provisions of § 45.13(d) and (e) 
regarding acknowledgment and certifi-
cate of service apply to service under 
this subpart. 

§ 45.71 How do I propose an alter-
native? 

(a) General. To propose an alter-
native, you must: 

(1) Be a license party; and 
(2) File a written proposal with OEPC 

within 30 days after the deadline for 
the bureau to file preliminary condi-
tions or prescriptions with FERC. 

(b) Content. Your proposal must in-
clude: 

(1) A description of the alternative, 
in an equivalent level of detail to the 
bureau’s preliminary condition or pre-
scription; 

(2) An explanation of how the alter-
native: 

(i) If a condition, will provide for the 
adequate protection and utilization of 
the reservation; or 

(ii) If a prescription, will be no less 
protective than the fishway prescribed 
by the bureau; 

(3) An explanation of how the alter-
native, as compared to the preliminary 
condition or prescription, will: 

(i) Cost significantly less to imple-
ment; or 

(ii) Result in improved operation of 
the project works for electricity pro-
duction; 

(4) An explanation of how the alter-
native will affect: 

(i) Energy supply, distribution, cost, 
and use; 

(ii) Flood control; 
(iii) Navigation; 
(iv) Water supply; 
(v) Air quality; and 
(vi) Other aspects of environmental 

quality; and 
(5) Specific citations to any scientific 

studies, literature, and other docu-
mented information relied on to sup-
port your proposal, including any as-
sumptions you are making (e.g., re-
garding the cost of energy or the rate 
of inflation). If any such document is 
not already in the license proceeding 
record, you must provide a copy with 
the proposal. 

§ 45.72 What will the bureau do with a 
proposed alternative? 

If any license party proposes an al-
ternative to a preliminary condition or 
prescription under § 45.71(a)(1), the bu-
reau must do the following within 60 
days after the deadline for filing com-
ments to FERC’s NEPA document 
under 18 CFR 5.25(c): 

(a) Analyze the alternative under 
§ 45.73; and 

(b) File with FERC: 
(1) Any condition or prescription that 

the bureau adopts as its modified con-
dition or prescription; and 

(2) Its analysis of the modified condi-
tion or prescription and any proposed 
alternatives under § 45.73(c). 

§ 45.73 How will the bureau analyze a 
proposed alternative and formulate 
its modified condition or prescrip-
tion? 

(a) In deciding whether to adopt a 
proposed alternative, the bureau must 
consider evidence and supporting mate-
rial provided by any license party or 
otherwise available to the bureau, in-
cluding: 

(1) Any evidence on the implementa-
tion costs or operational impacts for 
electricity production of the proposed 
alternative; 

(2) Any comments received on the bu-
reau’s preliminary condition or pre-
scription; 

(3) Any ALJ decision on disputed 
issues of material fact issued under 
§ 45.60 with respect to the preliminary 
condition or prescription; 

(4) Comments received on any draft 
or final NEPA documents; and 

(5) The license party’s proposal under 
§ 45.71. 

(b) The bureau must adopt a proposed 
alternative if the bureau determines, 
based on substantial evidence provided 
by any license party or otherwise 
available to the bureau, that the alter-
native: 

(1) Will, as compared to the bureau’s 
preliminary condition or prescription: 

(i) Cost significantly less to imple-
ment; or 

(ii) Result in improved operation of 
the project works for electricity pro-
duction; and 

(2) Will: 
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(i) If a condition, provide for the ade-
quate protection and utilization of the 
reservation; or 

(ii) If a prescription, be no less pro-
tective than the bureau’s preliminary 
prescription. 

(c) When the bureau files with FERC 
the condition or prescription that the 
bureau adopts as its modified condition 
or prescription under §§ 45.72(b), it must 
also file: 

(1) A written statement explaining: 
(i) The basis for the adopted condi-

tion or prescription; and 
(ii) If the bureau is not adopting any 

alternative, its reasons for not doing 
so; and 

(2) Any study, data, and other factual 
information relied on that is not al-
ready part of the licensing proceeding 
record. 

(d) The written statement under 
paragraph (c)(1) of this section must 
demonstrate that the bureau gave 
equal consideration to the effects of 
the condition or prescription adopted 
and any alternative not adopted on: 

(1) Energy supply, distribution, cost, 
and use; 

(2) Flood control; 
(3) Navigation; 
(4) Water supply; 
(5) Air quality; and 
(6) Preservation of other aspects of 

environmental quality. 

§ 45.74 Has OMB approved the infor-
mation collection provisions of this 
subpart? 

Yes. This rule contains provisions 
that would collect information from 
the public. It therefore requires ap-
proval by the Office of Management 
and Budget (OMB) under the Paper-
work Reduction Act of 1995, 44 U.S.C. 
3501 et seq. (PRA). According to the 
PRA, a Federal agency may not con-
duct or sponsor, and a person is not re-
quired to respond to, a collection of in-
formation unless it displays a cur-
rently valid OMB control number that 
indicates OMB approval. OMB has re-
viewed the information collection in 
this rule and approved it under OMB 
control number 1094–0001. 

PART 46—IMPLEMENTATION OF THE 
NATIONAL ENVIRONMENTAL 
POLICY ACT OF 1969 

Subpart A—General Information 

Sec. 
46.10 Purpose of this part. 
46.20 How to use this part. 
46.30 Definitions. 

Subpart B—Protection and Enhancement 
of Environmental Quality 

46.100 Federal action subject to the proce-
dural requirements of NEPA. 

46.105 Using a contractor to prepare envi-
ronmental documents. 

46.110 Incorporating consensus-based man-
agement. 

46.115 Consideration of past actions in anal-
ysis of cumulative effects. 

46.120 Using existing environmental anal-
yses prepared pursuant to NEPA and the 
Council on Environmental Quality regu-
lations. 

46.125 Incomplete or unavailable informa-
tion. 

46.130 Mitigation measures in analyses. 
46.135 Incorporation of referenced docu-

ments into NEPA analysis. 
46.140 Using tiered documents. 
46.145 Using adaptive management. 
46.150 Emergency responses. 
46.155 Consultation, coordination, and co-

operation with other agencies. 
46.160 Limitations on actions during the 

NEPA analysis process. 
46.170 Environmental effects abroad of 

major Federal actions. 

Subpart C—Initiating the NEPA Process 

46.200 Applying NEPA early. 
46.205 Actions categorically excluded from 

further NEPA review. 
46.210 Listing of Departmental categorical 

exclusions. 
46.215 Categorical exclusions: Extraordinary 

circumstances. 
46.220 How to designate lead agencies. 
46.225 How to select cooperating agencies. 
46.230 Role of cooperating agencies in the 

NEPA process. 
46.235 NEPA scoping process. 
46.240 Establishing time limits for the 

NEPA process. 

Subpart D—Environmental Assessments 

46.300 Purpose of an environmental assess-
ment and when it must be prepared. 

46.305 Public involvement in the environ-
mental assessment process. 

46.310 Contents of an environmental assess-
ment. 
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