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be analyzed in an environmental im-
pact statement. The no action alter-
native looks at effects of not approving 
the action under consideration. 

Proposed action. This term refers to 
the bureau activity under consider-
ation. It includes the bureau’s exercise 
of discretion over a non-Federal enti-
ty’s planned activity that falls under a 
Federal agency’s authority to issue 
permits, licenses, grants, rights-of- 
way, or other common Federal approv-
als, funding, or regulatory instru-
ments. The proposed action: 

(1) Is not necessarily, but may be-
come, during the NEPA process, the 
bureau preferred alternative or (in a 
record of decision for an environmental 
impact statement, in accordance with 
40 CFR 1505.2) an environmentally pref-
erable alternative; and 

(2) Must be clearly described in order 
to proceed with NEPA analysis. 

Reasonably foreseeable future actions 
include those federal and non-federal 
activities not yet undertaken, but suf-
ficiently likely to occur, that a Re-
sponsible Official of ordinary prudence 
would take such activities into account 
in reaching a decision. These federal 
and non-federal activities that must be 
taken into account in the analysis of 
cumulative impact include, but are not 
limited to, activities for which there 
are existing decisions, funding, or pro-
posals identified by the bureau. Rea-
sonably foreseeable future actions do 
not include those actions that are 
highly speculative or indefinite. 

Responsible Official is the bureau em-
ployee who is delegated the authority 
to make and implement a decision on a 
proposed action and is responsible for 
ensuring compliance with NEPA. 

Subpart B—Protection and En-
hancement of Environmental 
Quality 

§ 46.100 Federal action subject to the 
procedural requirements of NEPA. 

(a) A bureau proposed action is sub-
ject to the procedural requirements of 
NEPA if it would cause effects on the 
human environment (40 CFR 1508.14), 
and is subject to bureau control and re-
sponsibility (40 CFR 1508.18). The deter-
mination of whether a proposed action 
is subject to the procedural require-

ments of NEPA depends on the extent 
to which bureaus exercise control and 
responsibility over the proposed action 
and whether Federal funding or ap-
proval are necessary to implement it. 
If Federal funding is provided with no 
Federal agency control as to the ex-
penditure of such funds by the recipi-
ent, NEPA compliance is not nec-
essary. The proposed action is not sub-
ject to the procedural requirements of 
NEPA if it is exempt from the require-
ments of section 102(2) of NEPA. 

(b) A bureau shall apply the proce-
dural requirements of NEPA when the 
proposal is developed to the point that: 

(1) The bureau has a goal and is ac-
tively preparing to make a decision on 
one or more alternative means of ac-
complishing that goal; and 

(2) The effects of the proposed action 
can be meaningfully evaluated (40 CFR 
1508.23). 

§ 46.105 Using a contractor to prepare 
environmental documents. 

A Responsible Official may use a con-
tractor to prepare any environmental 
document in accordance with the 
standards of 40 CFR 1506.5(b) and (c). If 
a Responsible Official uses a con-
tractor, the Responsible Official re-
mains responsible for: 

(a) Preparation and adequacy of the 
environmental documents; and 

(b) Independent evaluation of the en-
vironmental documents after their 
completion. 

§ 46.110 Incorporating consensus- 
based management. 

(a) Consensus-based management in-
corporates direct community involve-
ment in consideration of bureau activi-
ties subject to NEPA analyses, from 
initial scoping to implementation of 
the bureau decision. It seeks to achieve 
agreement from diverse interests on 
the goals of, purposes of, and needs for 
bureau plans and activities, as well as 
the methods anticipated to carry out 
those plans and activities. For the pur-
poses of this Part, consensus-based 
management involves outreach to per-
sons, organizations or communities 
who may be interested in or affected by 
a proposed action with an assurance 
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that their input will be given consider-
ation by the Responsible Official in se-
lecting a course of action. 

(b) In incorporating consensus-based 
management in the NEPA process, bu-
reaus should consider any consensus- 
based alternative(s) put forth by those 
participating persons, organizations or 
communities who may be interested in 
or affected by the proposed action. 
While there is no guarantee that any 
particular consensus-based alternative 
will be considered to be a reasonable 
alternative or be identified as the bu-
reau’s preferred alternative, bureaus 
must be able to show that the reason-
able consensus-based alternative, if 
any, is reflected in the evaluation of 
the proposed action and discussed in 
the final decision. To be selected for 
implementation, a consensus-based al-
ternative must be fully consistent with 
NEPA, the CEQ regulations, and all ap-
plicable statutory and regulatory pro-
visions, as well as Departmental and 
bureau written policies and guidance. 

(c) The Responsible Official must, 
whenever practicable, use a consensus- 
based management approach to the 
NEPA process. 

(d) If the Responsible Official deter-
mines that the consensus-based alter-
native, if any, is not the preferred al-
ternative, he or she must state the rea-
sons for this determination in the envi-
ronmental document. 

(e) When practicing consensus-based 
management in the NEPA process, bu-
reaus must comply with all applicable 
laws, including any applicable provi-
sions of the Federal Advisory Com-
mittee Act (FACA). 

§ 46.115 Consideration of past actions 
in the analysis of cumulative ef-
fects. 

When considering the effects of past 
actions as part of a cumulative effects 
analysis, the Responsible Official must 
analyze the effects in accordance with 
40 CFR 1508.7 and in accordance with 
relevant guidance issued by the Coun-
cil on Environmental Quality, such as 
‘‘The Council on Environmental Qual-
ity Guidance Memorandum on Consid-
eration of Past Actions in Cumulative 
Effects Analysis’’ dated June 24, 2005, 
or any superseding Council on Environ-
mental Quality guidance. 

§ 46.120 Using existing environmental 
analyses prepared pursuant to 
NEPA and the Council on Environ-
mental Quality regulations. 

(a) When available, the Responsible 
Official should use existing NEPA anal-
yses for assessing the impacts of a pro-
posed action and any alternatives. Pro-
cedures for adoption or incorporation 
by reference of such analyses must be 
followed where applicable. 

(b) If existing NEPA analyses include 
data and assumptions appropriate for 
the analysis at hand, the Responsible 
Official should use these existing 
NEPA analyses and/or their underlying 
data and assumptions where feasible. 

(c) An existing environmental anal-
ysis prepared pursuant to NEPA and 
the Council on Environmental Quality 
regulations may be used in its entirety 
if the Responsible Official determines, 
with appropriate supporting docu-
mentation, that it adequately assesses 
the environmental effects of the pro-
posed action and reasonable alter-
natives. The supporting record must 
include an evaluation of whether new 
circumstances, new information or 
changes in the action or its impacts 
not previously analyzed may result in 
significantly different environmental 
effects. 

(d) Responsible Officials should make 
the best use of existing NEPA docu-
ments by supplementing, tiering to, in-
corporating by reference, or adopting 
previous NEPA environmental analyses 
to avoid redundancy and unnecessary 
paperwork. 

§ 46.125 Incomplete or unavailable in-
formation. 

In circumstances where the provi-
sions of 40 CFR 1502.22 apply, bureaus 
must consider all costs to obtain infor-
mation. These costs include monetary 
costs as well as other non-monetized 
costs when appropriate, such as social 
costs, delays, opportunity costs, and 
non-fulfillment or non-timely fulfill-
ment of statutory mandates. 

§ 46.130 Mitigation measures in anal-
yses. 

(a) Bureau proposed action. The anal-
ysis of the proposed action and any al-
ternatives must include an analysis of 
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the effects of the proposed action or al-
ternative as well as analysis of the ef-
fects of any appropriate mitigation 
measures or best management prac-
tices that are considered. The mitiga-
tion measures can be analyzed either 
as elements of alternatives or in a sep-
arate discussion of mitigation. 

(b) Applicant proposals (i.e., bureau 
decision-making on such proposals is 
the proposed action). An applicant’s 
proposal presented to the bureau for 
analysis must include any ameliorative 
design elements (including stipula-
tions, conditions, or best management 
practices), required to make the pro-
posal conform to applicable legal re-
quirements, as well as any voluntary 
ameliorative design element(s). The ef-
fects of any mitigation measures other 
than the ameliorative design elements 
included in the applicant’s proposal 
must also be analyzed. The analysis of 
these mitigation measures can be 
structured as a matter of consideration 
of alternatives to approving the appli-
cant’s proposal or as separate mitiga-
tion measures to be imposed on any al-
ternative selected for implementation. 

§ 46.135 Incorporation of referenced 
documents into NEPA analysis. 

(a) The Responsible Official must de-
termine that the analysis and assump-
tions used in the referenced document 
are appropriate for the analysis at 
hand. 

(b) Citations of specific information 
or analysis from other source docu-
ments should include the pertinent 
page numbers or other relevant identi-
fying information. 

(c) Publications incorporated into 
NEPA analysis by reference must be 
listed in the bibliography. Such publi-
cations must be readily available for 
review and, when not readily available, 
they must be made available for review 
as part of the record supporting the 
proposed action. 

§ 46.140 Using tiered documents. 
A NEPA document that tiers to an-

other broader NEPA document in ac-
cordance with 40 CFR 1508.28 must in-
clude a finding that the conditions and 
environmental effects described in the 
broader NEPA document are still valid 
or address any exceptions. 

(a) Where the impacts of the nar-
rower action are identified and ana-
lyzed in the broader NEPA document, 
no further analysis is necessary, and 
the previously prepared document can 
be used for purposes of the pending ac-
tion. 

(b) To the extent that any relevant 
analysis in the broader NEPA docu-
ment is not sufficiently comprehensive 
or adequate to support further deci-
sions, the tiered NEPA document must 
explain this and provide any necessary 
analysis. 

(c) An environmental assessment pre-
pared in support of an individual pro-
posed action can be tiered to a pro-
grammatic or other broader-scope en-
vironmental impact statement. An en-
vironmental assessment may be pre-
pared, and a finding of no significant 
impact reached, for a proposed action 
with significant effects, whether direct, 
indirect, or cumulative, if the environ-
mental assessment is tiered to a broad-
er environmental impact statement 
which fully analyzed those significant 
effects. Tiering to the programmatic or 
broader-scope environmental impact 
statement would allow the preparation 
of an environmental assessment and a 
finding of no significant impact for the 
individual proposed action, so long as 
any previously unanalyzed effects are 
not significant. A finding of no signifi-
cant impact other than those already 
disclosed and analyzed in the environ-
mental impact statement to which the 
environmental assessment is tiered 
may also be called a ‘‘finding of no new 
significant impact.’’ 

§ 46.145 Using adaptive management. 
Bureaus should use adaptive manage-

ment, as appropriate, particularly in 
circumstances where long-term im-
pacts may be uncertain and future 
monitoring will be needed to make ad-
justments in subsequent implementa-
tion decisions. The NEPA analysis con-
ducted in the context of an adaptive 
management approach should identify 
the range of management options that 
may be taken in response to the results 
of monitoring and should analyze the 
effects of such options. The environ-
mental effects of any adaptive manage-
ment strategy must be evaluated in 
this or subsequent NEPA analysis. 
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§ 46.150 Emergency responses. 

This section applies only if the Re-
sponsible Official determines that an 
emergency exists that makes it nec-
essary to take urgently needed actions 
before preparing a NEPA analysis and 
documentation in accordance with the 
provisions in subparts D and E of this 
part. 

(a) The Responsible Official may take 
those actions necessary to control the 
immediate impacts of the emergency 
that are urgently needed to mitigate 
harm to life, property, or important 
natural, cultural, or historic resources. 
When taking such actions, the Respon-
sible Official shall take into account 
the probable environmental con-
sequences of these actions and mitigate 
foreseeable adverse environmental ef-
fects to the extent practical. 

(b) The Responsible Official shall 
document in writing the determination 
that an emergency exists and describe 
the responsive action(s) taken at the 
time the emergency exists. The form of 
that documentation is within the dis-
cretion of the Responsible Official. 

(c) If the Responsible Official deter-
mines that proposed actions taken in 
response to an emergency, beyond ac-
tions noted in paragraph (a) of this sec-
tion, are not likely to have significant 
environmental impacts, the Respon-
sible Official shall document that de-
termination in an environmental as-
sessment and a finding of no signifi-
cant impact prepared in accordance 
with this part, unless categorically ex-
cluded (see subpart C of this part). If 
the Responsible Official finds that the 
nature and scope of the subsequent ac-
tions related to the emergency require 
taking such proposed actions prior to 
completing an environmental assess-
ment and a finding of no significant 
impact, the Responsible Official shall 
consult with the Office of Environ-
mental Policy and Compliance about 
alternative arrangements for NEPA 
compliance. The Assistant Secretary, 
Policy Management and Budget or his/ 
her designee may grant an alternative 
arrangement. Any alternative arrange-
ment must be documented. Consulta-
tion with the Department must be co-
ordinated through the appropriate bu-
reau headquarters. 

(d) The Department shall consult 
with CEQ about alternative arrange-
ments as soon as possible if the Re-
sponsible Official determines that pro-
posed actions, taken in response to an 
emergency, beyond actions noted in 
paragraph (a) of this section, are likely 
to have significant environmental im-
pacts. The Responsible Official shall 
consult with appropriate bureau head-
quarters and the Department, about al-
ternative arrangements as soon as the 
Responsible Official determines that 
the proposed action is likely to have a 
significant environmental effect. Such 
alternative arrangements will apply 
only to the proposed actions necessary 
to control the immediate impacts of 
the emergency. Other proposed actions 
remain subject to NEPA analysis and 
documentation in accordance with this 
part. 

§ 46.155 Consultation, coordination, 
and cooperation with other agen-
cies. 

The Responsible Official must when-
ever possible consult, coordinate, and 
cooperate with relevant State, local, 
and tribal governments and other bu-
reaus and Federal agencies concerning 
the environmental effects of any Fed-
eral action within the jurisdictions or 
related to the interests of these enti-
ties. 

§ 46.160 Limitations on actions during 
the NEPA analysis process. 

During the preparation of a program 
or plan NEPA document, the Respon-
sible Official may undertake any major 
Federal action in accordance with 40 
CFR 1506.1 when that action is within 
the scope of, and analyzed in, an exist-
ing NEPA document supporting the 
current plan or program, so long as 
there is adequate NEPA documentation 
to support the individual action. 

§ 46.170 Environmental effects abroad 
of major Federal actions. 

(a) In order to facilitate informed de-
cision-making, the Responsible Official 
having ultimate responsibility for au-
thorizing and approving proposed ac-
tions encompassed by the provisions of 
Executive Order (EO) 12114 shall follow 
the provisions and procedures of that 
EO. EO 12114 ‘‘represents the United 
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States government’s exclusive and 
complete determination of the proce-
dural and other actions to be taken by 
Federal agencies to further the purpose 
of the National Environmental Policy 
Act, with respect to the environment 
outside the United States, its terri-
tories and possessions.’’ 

(b) When implementing EO 12114, bu-
reaus shall coordinate with the Depart-
ment. The Department shall then con-
sult with the Department of State, 
which shall coordinate all communica-
tions by the Department with foreign 
governments concerning environ-
mental agreements and other arrange-
ments in implementing EO 12114. 

Subpart C—Initiating the NEPA 
Process 

§ 46.200 Applying NEPA early. 
(a) For any potentially major pro-

posed Federal action (40 CFR 1508.23 
and 1508.18) that may have potentially 
significant environmental impacts, bu-
reaus must coordinate, as early as fea-
sible, with: 

(1) Any other bureaus or Federal 
agencies, State, local, and tribal gov-
ernments having jurisdiction by law or 
special expertise; and 

(2) Appropriate Federal, State, local, 
and tribal governments authorized to 
develop and enforce environmental 
standards or to manage and protect 
natural resources or other aspects of 
the human environment. 

(b) Bureaus must solicit the partici-
pation of all those persons or organiza-
tions that may be interested or af-
fected as early as possible, such as at 
the time an application is received or 
when the bureau initiates the NEPA 
process for a proposed action. 

(c) Bureaus should provide, where 
practicable, any appropriate commu-
nity-based training to reduce costs, 
prevent delays, and facilitate and pro-
mote efficiency in the NEPA process. 

(d) Bureaus should inform private or 
non-Federal applicants, to the extent 
feasible, of: 

(1) Any appropriate environmental 
information that the applicants must 
include in their applications; and 

(2) Any consultation with other Fed-
eral agencies, or State, local, or tribal 
governments that the applicant must 

accomplish before or during the appli-
cation process. 

(e) Bureaus must inform applicants 
as soon as practicable of any responsi-
bility they will bear for funding envi-
ronmental analyses associated with 
their proposals. 

§ 46.205 Actions categorically excluded 
from further NEPA review. 

Categorical Exclusion means a cat-
egory or kind of action that has no sig-
nificant individual or cumulative effect 
on the quality of the human environ-
ment. See 40 CFR 1508.4. 

(a) Except as provided in paragraph 
(c) of this section, if an action is cov-
ered by a Departmental categorical ex-
clusion, the bureau is not required to 
prepare an environmental assessment 
(see subpart D of this part) or an envi-
ronmental impact statement (see sub-
part E of this part). If a proposed ac-
tion does not meet the criteria for any 
of the listed Departmental categorical 
exclusions or any of the individual bu-
reau categorical exclusions, then the 
proposed action must be analyzed in an 
environmental assessment or environ-
mental impact statement. 

(b) The actions listed in section 46.210 
are categorically excluded, Depart-
ment-wide, from preparation of envi-
ronmental assessments or environ-
mental impact statements. 

(c) The CEQ Regulations at 40 CFR 
1508.4 require agency procedures to pro-
vide for extraordinary circumstances 
in which a normally excluded action 
may have a significant environmental 
effect and require additional analysis 
and action. Section 46.215 lists the ex-
traordinary circumstances under which 
actions otherwise covered by a categor-
ical exclusion require analyses under 
NEPA. 

(1) Any action that is normally cat-
egorically excluded must be evaluated 
to determine whether it meets any of 
the extraordinary circumstances in 
section 46.215; if it does, further anal-
ysis and environmental documents 
must be prepared for the action. 

(2) Bureaus must work within exist-
ing administrative frameworks, includ-
ing any existing programmatic agree-
ments, when deciding how to apply any 
of the section 46.215 extraordinary cir-
cumstances. 
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