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desires of the parties, and to the re-
quirement for just and prompt deter-
mination of appeals. Receipt of a no-
tice of hearing shall be promptly ac-
knowledged by the parties. A party 
failing to acknowledge a notice of 
hearing shall be deemed to have con-
sented to the indicated time and place 
of hearing. 

§ 4.120 Subpoenas. (See § 4.100(a)(2).) 
(a) General. Upon written request of 

either party filed with the docket clerk 
or on his own initiative, the Adminis-
trative Judge to whom a case is as-
signed or who is otherwise designated 
by the Chairman may issue a subpoena 
requiring: 

(1) Testimony at a deposition—the de-
posing of a witness, in the city or coun-
ty where he resides or is employed or 
transacts his business in person, or at 
another location convenient for him 
that is specifically determined by the 
Board; 

(2) Testimony at a hearing—the at-
tendance of a witness for the purpose of 
taking testimony at a hearing; and 

(3) Production of books and papers—in 
addition to paragraphs (a) (1) and (2) of 
this section, the production by the wit-
ness at the deposition or hearing of 
books and papers designated in the sub-
poena. 

(b) Voluntary cooperation. Each party 
is expected (1) to cooperate and make 
available witnesses and evidence under 
its control as requested by the other 
party, without issuance of a subpoena, 
and (2) to secure voluntary attendance 
of desired third-party books, papers, 
documents, or tangible things when-
ever possible. 

(c) Requests for subpoenas. (1) A re-
quest for a subpoena shall normally be 
filed at least: 

(i) 15 days before a scheduled deposi-
tion where the attendance of a witness 
at a deposition is sought; 

(ii) 30 days before a scheduled hearing 
where the attendance of a witness at a 
hearing is sought. 
In its discretion the Board may honor 
requests for subpoenas not made within 
these time limitations. 

(2) A request for a subpoena shall 
state the reasonable scope and general 
relevance to the case of the testimony 
and of any books and papers sought. 

(d) Request to quash or modify. Upon 
written request by the person subpoe-
naed or by a party, made within 10 days 
after service but in any event not later 
than the time specified in the subpoena 
for compliance, the Board may (1) 
quash or modify the subpoena if it is 
unreasonable and oppressive or for 
other good cause shown, or (2) require 
the person in whose behalf the sub-
poena was issued to advance the rea-
sonable cost of producing subpoenaed 
books and papers. Where circumstances 
require, the Board may act upon such a 
request at any time after a copy has 
been served upon the opposing party. 

(e) Forms—issuance. (1) Every sub-
poena shall state the name of the 
Board and the title of the appeal and 
shall command each person to whom it 
is directed to attend and give testi-
mony, and if appropriate, to produce 
specified books and papers at a time 
and place therein specified. In issuing a 
subpoena to a requesting party, the Ad-
ministrative Judge shall sign the sub-
poena and may in his discretion, enter 
the name of the witness and otherwise 
leave it blank. The party to whom the 
subpoena is issued shall complete the 
subpoena before service. 

(2) Where the witness is located in a 
foreign country, a letter rogatory or 
subpoena may be issued and served 
under the circumstances and in the 
manner provided in 28 U.S.C. 1781–1784. 

(f) Service. (1) The party requesting 
issuance of subpoena shall arrange for 
service. 

(2) A subpoena requiring the attend-
ance of a witness at a deposition or 
hearing may be served at any place. A 
subpoena may be served by a U.S. mar-
shal or deputy marshal, or by any 
other person who is not a party and not 
less than 18 years of age. Service of a 
subpoena upon a person named therein 
shall be made by personally delivering 
a copy to that person and tendering the 
fees for 1 day’s attendance and the 
mileage provided by 28 U.S.C. 1821 or 
other applicable law. 

(3) The party at whose instance a 
subpoena is issued shall be responsible 
for the payment of fees and mileage of 
the witness and of the officer who 
serves the subpoena. The failure to 
make payment of such charges on de-
mand may be deemed by the Board as 
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a sufficient ground for striking the tes-
timony of the witness and the evidence 
the witness has produced. 

(g) Contumacy or refusal to obey a sub-
poena. In a case of contumacy or re-
fusal to obey a subpoena by a person 
who resides, is found, or transacts busi-
ness within the jurisdiction of a U.S. 
District Court, the Board will apply to 
the Court through the Attorney Gen-
eral of the United States for an order 
requiring the person to appear before 
the Board or a member thereof to give 
testimony or produce evidence or both. 
Any failure of any such person to obey 
the order of the Court may be punished 
by the Court as a contempt thereof. 

§ 4.121 Unexcused absence of a party. 
The unexcused absence of a party at 

the time and place set for hearing will 
not be occasion for delay. In the event 
of such absence, the hearing will pro-
ceed and the case will be regarded as 
submitted by the absent party as pro-
vided in § 4.112. The Board shall advise 
the absent party of the content of the 
proceedings had and that he has 5 days 
from the receipt of such notice within 
which to show cause why the appeal 
should not be decided on the record 
made. 

§ 4.122 Nature of hearings. 
Hearings shall be as informal as may 

be reasonable and appropriate in the 
circumstances. Appellant and respond-
ent may offer at a hearing on the mer-
its of such relevant evidence as they 
deem appropriate and as would be ad-
missible under the generally accepted 
rules of evidence applied in the courts 
of the United States in nonjury trials, 
subject, however, to the sound discre-
tion of the presiding member or hear-
ing officer in supervising the extent 
and manner of presentation of such evi-
dence. In general, admissibility will 
hinge on relevancy and materiality. 
Letters or copies thereof, affidavits, or 
other evidence not ordinarily admis-
sible under the generally accepted 
rules of evidence, may be admitted in 
the discretion of the presiding member 
or hearing officer. The weight to be at-
tached to evidence presented in any 
particular form will be within the dis-
cretion of the Board, taking into con-
sideration all the circumstances of the 

particular case. Stipulations of fact 
agreed upon by the parties may be re-
garded and used as evidence at the 
hearing. The parties may stipulate the 
testimony that would be given by a 
witness if the witness were present. 
The Board may in any case require evi-
dence in addition to that offered by the 
parties. 

§ 4.123 Examination of witnesses. 

Witnesses before the Board will be 
examined orally under oath or affirma-
tion, unless the facts are stipulated, or 
the presiding Board member or hearing 
officer shall otherwise order. 

§ 4.124 Submission of briefs. 

Posthearing briefs may be submitted 
upon such terms as may be agreed upon 
by the parties and the presiding Board 
member or hearing officer at the con-
clusion of the hearing. 

POSTHEARING PROCEDURE RULES 

§ 4.125 Decisions. 

Decisions of the Board will be made 
upon the record, as described in 
§ 4.114(b). Copies thereof will be for-
warded simultaneously to both parties 
by certified mail. 

§ 4.126 Motions for reconsideration. 

A motion for reconsideration, if filed 
by either party, shall set forth specifi-
cally the ground or grounds relied upon 
in support of the motion, and shall be 
filed within 30 days from the date of 
the receipt of a copy of the Board’s de-
cision by the party filing the motion. 
Reconsideration of a decision, which 
may include a hearing or rehearing, 
may be granted if, in the judgment of 
the Board, sufficient reason therefor 
appears. 

§ 4.127 Dismissals. 

(a) Dismissal without prejudice. In cer-
tain cases, appeals docketed before the 
Board are required to be placed in a 
suspense status and the Board is un-
able to proceed with the disposition 
thereof for reasons not within the con-
trol of the Board. Where the suspension 
has continued, or may continue, for an 
inordinate length of time, the board 
may, in its discretion, dismiss such an 
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