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and/or examination of records, as de-
scribed in § 5.53(c), FEMA will continue 
to search for and/or examine the re-
quested records and will issue a re-
sponse immediately upon completion 
of the search and/or examination. Such 
action in no way suspends the time for 
FEMA’s response to the requestor’s ap-
peal which FEMA will continue to 
process regardless of the response 
under this paragraph. 

(g) If a requestor files suit pending an 
agency appeal, FEMA nonetheless will 
continue to process the appeal, and will 
furnish a response within the twenty 
day time limit set out in paragraph (c) 
of this section. 

(h) If, on appeal, the denial of the re-
quest for records is in whole or in part 
upheld, the Deputy Administrator will 
promptly furnish the requestor a copy 
of the ruling in writing within the 
twenty day time limit set out in para-
graph (c) of this section except as pro-
vided in § 5.55. The notification letter 
shall contain: 

(1) A brief description of the record 
or records requested; 

(2) A statement of the legal basis for 
nondisclosure; 

(3) A statement of the name and title 
or position of the official or officials 
responsible for the denial of the initial 
request as described in § 5.54 and the de-
nial of the appeal as described in para-
graph (f) of this section, and 

(4) A statement of the requestor’s 
rights of judicial review. 

[44 FR 50287, Aug. 27, 1979, as amended at 45 
FR 1422, Jan. 7, 1980; 50 FR 40006, Oct. 1, 1985] 

§ 5.56 Extension of time limits. 
In unusual circumstances as specified 

in this section, the time limits pre-
scribed in §§ 5.52 and 5.55 may be ex-
tended by an official named in § 5.54(a) 
who will provide written notice to the 
requestor setting forth the reasons for 
such extension and the date on which a 
determination is expected. Such notice 
will specify no date that would result 
in an extension of more than ten work 
days. In unusual circumstances, the 
Headquarters FOIA Officer may au-
thorize more than one extension, di-
vided between the initial request stage 
and the appeals stage, but in no event 
will the combined periods of extension 
exceed ten work days. As used in this 

section, ‘‘unusual circumstances’’ in-
clude only those circumstances where 
extension of time is reasonably nec-
essary to the proper processing of the 
particular request. Examples include: 

(a) The need to search for and collect 
the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request; or 

(b) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; or 

(c) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency or with a 
non-Federal source having a substan-
tial interest in the determination of 
the request or among two or more com-
ponents of FEMA having substantial 
subject matter interest therein. 

§ 5.57 Predisclosure notification proce-
dures for confidential commercial 
information. 

(a) In general. Business information 
provided to FEMA by a business sub-
mitter shall not be disclosed pursuant 
to a Freedom of Information Act 
(FOIA) request except in accordance 
with this section. For purposes of this 
section, the following definitions 
apply: 

(1) Confidential commercial information 
means records provided to the govern-
ment by a submitter that arguably 
contain material exempt from release 
under Exemption 4 of the Freedom of 
Information Act, 5 U.S.C 552(b)(4), be-
cause disclosure could reasonably be 
expected to cause substantial competi-
tive harm. 

(2) Submitter means any person or en-
tity who provides confidential commer-
cial information to the government. 
The term submitter includes, but is not 
limited to, corporations, State govern-
ments, and foreign governments. 

(b) Notice to business submitters. FEMA 
shall provide a submitter with prompt 
notice of receipt of a Freedom of Infor-
mation Act request encompassing its 
business information whenever re-
quired in accordance with paragraph 
(c) of this section, and except as pro-
vided in paragraph (g) of this section. 
The written notice shall either describe 

VerDate Mar<15>2010 07:59 Nov 09, 2010 Jkt 220186 PO 00000 Frm 00037 Fmt 8010 Sfmt 8010 Y:\SGML\220186.XXX 220186w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



28 

44 CFR Ch. I (10–1–10 Edition) § 5.57 

the exact nature of the business infor-
mation requested or provide copies of 
the records or portions of records con-
taining the business information. 

(c) When notice is required. (1) For 
confidential commercial information 
submitted prior to January 1, 1988, 
FEMA shall provide a submitter with 
notice of receipt of a FOIA request 
whenever: 

(i) The records are less than 10 years 
old and the information has been des-
ignated by the submitter as confiden-
tial commercial information; 

(ii) FEMA has reason to believe that 
disclosure of the information could 
reasonably result in commercial or fi-
nancial injury to the submitter; or 

(iii) The information is subject to 
prior express commitment of confiden-
tiality given by FEMA to the sub-
mitter. 

(2) For confidential commercial in-
formation submitted to FEMA on or 
after January 1, 1988, FEMA shall pro-
vide a submitter with notice of receipt 
of a FOIA request whenever: 

(i) The submitter has in good faith 
designated the information as commer-
cially or financially sensitive informa-
tion; or 

(ii) FEMA has reason to believe that 
disclosure of the information could 
reasonably result in commercial or fi-
nancial injury to the submitter. 

(3) Notice of a request for confiden-
tial commercial information falling 
within paragraph (c)(2)(i) of this sec-
tion shall be required for a period of 
not more than 10 years after the date 
of submission unless the submitter re-
quests, and provides acceptable jus-
tification for, a specific notice period 
of greater duration. 

(4) Whenever possible, the submit-
ter’s claim of confidentiality shall be 
supported by a statement or certifi-
cation by an officer or authorized rep-
resentative of the company that the in-
formation in question is in fact con-
fidential commercial or financial infor-
mation and has not been disclosed to 
the public. 

(d) Opportunity to object to disclosure. 
(1) Through the notice described in 
paragraph (b) of this section, FEMA 
shall afford a submitter 7 working days 
within which to provide FEMA with a 
detailed statement of any objection to 

disclosure. Such statement shall speci-
fy all grounds for withholding any of 
the information under any exemptions 
of the Freedom of Information Act and, 
in the case of Exemption 4, shall dem-
onstrate why the information is con-
tended to be a trade secret or commer-
cial or financial information which is 
considered privileged or confidential. 
Information provided by a submitter 
pursuant to this paragraph may itself 
be subject to disclosure under the 
FOIA. 

(2) When notice is given to a sub-
mitter under this section, FEMA shall 
notify the requester that such notice 
has been given to the submitter. The 
requester will be further advised that a 
delay in responding to the request, i.e., 
10 working days after receipt of the re-
quest by FEMA or 20 working days 
after receipt of the request by FEMA if 
the time limits are extended under un-
usual circumstances permitted by the 
FOIA, may be considered a denial of ac-
cess to records and the requester may 
proceed with an administrative appeal 
or seek judicial review, if appropriate. 

(e) Notice of intent to disclose. FEMA 
shall consider carefully a submitter’s 
objections and specific grounds for non-
disclosure prior to determining wheth-
er to disclose business information. 
Whenever FEMA decides to disclose 
business information over the objec-
tion of a submitter, FEMA shall for-
ward to the submitter a written notice 
which shall include: 

(1) A statement of the reasons for 
which the submitter’s disclosure objec-
tions were not sustained; 

(2) A description of the business in-
formation to be disclosed; and 

(3) A specified disclosure date, which 
is 7 working days after the notice of 
the final decision to release the re-
quested information has been mailed to 
the submitter. FEMA shall inform the 
submitter that disclosure will be made 
by the specified disclosure date, unless 
the submitter seeks a court injunction 
to prevent its release by the date. 
When notice is given to a submitter 
under this section, FEMA shall notify 
the requester that such notice has been 
given to the submitter and the pro-
posed date for disclosure. 

(f) Notice of lawsuit. (1) Whenever a re-
quester brings legal action seeking to 
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compel disclosure of business informa-
tion covered by paragraph (c) of this 
section, FEMA shall promptly notify 
the submitter. 

(2) Whenever a submitter brings legal 
action seeking to prevent disclosure of 
business information covered by para-
graph (c) of this section, FEMA shall 
promptly notify the requester. 

(g) Exception to notice requirement. 
The notice requirements of this section 
shall not apply if: 

(1) FEMA determines that the infor-
mation shall not be disclosed; 

(2) The information has been pub-
lished or otherwise officially made 
available to the public; 

(3) Disclosure of the information is 
required by law (other than 5 U.S.C. 
552); or 

(4) The information was required in 
the course of a lawful investigation of 
a possible violation of criminal law. 

[53 FR 2740, Feb. 1, 1988] 

§ 5.58 Exhaustion of administrative 
remedies. 

Any person making a request to 
FEMA for records under this part shall 
be deemed to have exhausted his ad-
ministrative remedies with respect to 
the request if the agency fails to com-
ply with the applicable time limit pro-
visions set forth in §§ 5.52 and 5.55. 

[44 FR 50287, Aug. 27, 1979. Redesignated at 53 
FR 2740, Feb. 1, 1988] 

§ 5.59 Judicial relief available to the 
public. 

Upon denial of a requestor’s appeal 
by the Deputy Administrator the re-
quester may file a complaint in a dis-
trict court of the United States in the 
district in which the complainant re-
sides, or has his principal place of busi-
ness, or in which the agency records 
are situated, or in the District of Co-
lumbia, pursuant to 5 U.S.C. 
552(a)(4)(B). 

[44 FR 50287, Aug. 27, 1979. Redesignated at 53 
FR 2740, Feb. 1, 1988] 

§ 5.60 Disciplinary action against em-
ployees for ‘‘arbitrary or capri-
cious’’ denial. 

Pursuant to 5 U.S.C. 552(a)(4)(F), 
whenever the district court, described 
in § 5.59 orders the production of any 

FEMA records improperly withheld 
from the complainant and assesses 
against the United States reasonable 
attorney fees and other litigation 
costs, and the court additionally issues 
a written finding that the cir-
cumstances surrounding the with-
holding raise questions whether FEMA 
personnel acted arbitrarily or capri-
ciously with respect to the with-
holding, the Special Counsel in the 
Merit Systems Protection Board is re-
quired to initiate a proceeding to de-
termine whether disciplinary action is 
warranted against the officer or em-
ployee who primarily was responsible 
for the withholding. The Special Coun-
sel after investigation and consider-
ation of the evidence submitted, sub-
mits findings and recommendations to 
the Administrator of FEMA and sends 
copies of the findings and recommenda-
tions to the officer or employee or his 
or her representative. The law requires 
the Administrator to take any correc-
tive action which the Special Counsel 
recommends. 

[44 FR 50287, Aug. 27, 1979, as amended at 45 
FR 1422, Jan. 7, 1980. Redesignated and 
amended at 53 FR 2740, Feb. 1, 1988] 

§ 5.61 Contempt for noncompliance. 

In the event of noncompliance by 
FEMA with an order of a district court 
pursuant to § 5.60, the district court 
may punish for contempt the FEMA 
employee responsible for the non-
compliance, pursuant to 5 U.S.C. 
552(a)(4)(G). 

[44 FR 50287, Aug. 27, 1979, as amended at 45 
FR 1422, Jan. 7, 1980; 50 FR 40006, Oct. 1, 1985. 
Redesignated and amended at 53 FR 2740, 
Feb. 1, 1988] 

Subpart E—Exemptions 

§ 5.70 General. 

The exemptions enumerated in 5 
U.S.C. 552(b), under which the provi-
sions for availability of records and in-
formational materials will not apply, 
are general in nature. FEMA will de-
cide each case on its merits in accord-
ance with the FEMA policy expressed 
in subpart A. 
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