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(ii) Conclusion. In this Example 1, the plan
cannot rescind A’s coverage because A’s failure to disclose the visits to the psychologist
was inadvertent. Therefore, it was not fraudulent or an intentional misrepresentation of
material fact.
Example 2. (i) Facts. An employer sponsors
a group health plan that provides coverage
for employees who work at least 30 hours per
week. Individual B has coverage under the
plan as a full-time employee. The employer
reassigns B to a part-time position. Under
the terms of the plan, B is no longer eligible
for coverage. The plan mistakenly continues
to provide health coverage, collecting premiums from B and paying claims submitted
by B. After a routine audit, the plan discovers that B no longer works at least 30
hours per week. The plan rescinds B’s coverage effective as of the date that B changed
from a full-time employee to a part-time employee.
(ii) Conclusion. In this Example 2, the plan
cannot rescind B’s coverage because there
was no fraud or an intentional misrepresentation of material fact. The plan may cancel
coverage for B prospectively, subject to
other applicable Federal and State laws.

(b) Compliance with other requirements.
Other requirements of Federal or State
law may apply in connection with a rescission of coverage.
(c) Applicability date. The provisions
of this section apply for plan years (in
the individual market, for policy
years) beginning on or after September
23, 2010. See § 147.140 of this part for determining the application of this section to grandfathered health plans
(providing that the rules regarding rescissions and advance notice apply to
all grandfathered health plans).
[75 FR 37238, June 28, 2010]
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(a) Services—(1) In general. Beginning
at the time described in paragraph (b)
of this section, a group health plan, or
a health insurance issuer offering
group or individual health insurance
coverage, must provide coverage for all
of the following items and services, and
may not impose any cost-sharing requirements (such as a copayment, coinsurance, or deductible) with respect to
those items or services:
(i) Evidence-based items or services
that have in effect a rating of A or B in
the current recommendations of the
United States Preventive Services
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Task Force with respect to the individual involved (except as otherwise
provided in paragraph (c) of this section);
(ii) Immunizations for routine use in
children, adolescents, and adults that
have in effect a recommendation from
the Advisory Committee on Immunization Practices of the Centers for Disease Control and Prevention with respect to the individual involved (for
this purpose, a recommendation from
the Advisory Committee on Immunization Practices of the Centers for Disease Control and Prevention is considered in effect after it has been adopted
by the Director of the Centers for Disease Control and Prevention, and a recommendation is considered to be for
routine use if it is listed on the Immunization Schedules of the Centers for
Disease Control and Prevention);
(iii) With respect to infants, children,
and adolescents, evidence-informed
preventive care and screenings provided for in comprehensive guidelines
supported by the Health Resources and
Services Administration; and
(iv) With respect to women, to the
extent not described in paragraph
(a)(1)(i) of this section, evidence-informed preventive care and screenings
provided for in comprehensive guidelines supported by the Health Resources and Services Administration.
(2) Office visits—(i) If an item or service described in paragraph (a)(1) of this
section is billed separately (or is
tracked as individual encounter data
separately) from an office visit, then a
plan or issuer may impose cost-sharing
requirements with respect to the office
visit.
(ii) If an item or service described in
paragraph (a)(1) of this section is not
billed separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
purpose of the office visit is the delivery of such an item or service, then a
plan or issuer may not impose costsharing requirements with respect to
the office visit.
(iii) If an item or service described in
paragraph (a)(1) of this section is not
billed separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
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purpose of the office visit is not the delivery of such an item or service, then
a plan or issuer may impose cost-sharing requirements with respect to the
office visit.
(iv) The rules of this paragraph (a)(2)
are illustrated by the following examples:
Example 1. (i) Facts. An individual covered
by a group health plan visits an in-network
health care provider. While visiting the provider, the individual is screened for cholesterol abnormalities, which has in effect a
rating of A or B in the current recommendations of the United States Preventive Services Task Force with respect to the individual. The provider bills the plan for an office visit and for the laboratory work of the
cholesterol screening test.
(ii) Conclusion. In this Example 1, the plan
may not impose any cost-sharing requirements with respect to the separately-billed
laboratory work of the cholesterol screening
test. Because the office visit is billed separately from the cholesterol screening test,
the plan may impose cost-sharing requirements for the office visit.
Example 2. (i) Facts. Same facts as Example
1. As the result of the screening, the individual is diagnosed with hyperlipidemia and
is prescribed a course of treatment that is
not included in the recommendations under
paragraph (a)(1) of this section.
(ii) Conclusion. In this Example 2, because
the treatment is not included in the recommendations under paragraph (a)(1) of this
section, the plan is not prohibited from imposing cost-sharing requirements with respect to the treatment.
Example 3. (i) Facts. An individual covered
by a group health plan visits an in-network
health care provider to discuss recurring abdominal pain. During the visit, the individual has a blood pressure screening, which
has in effect a rating of A or B in the current
recommendations of the United States Preventive Services Task Force with respect to
the individual. The provider bills the plan for
an office visit.
(ii) Conclusion. In this Example 3, the blood
pressure screening is provided as part of an
office visit for which the primary purpose
was not to deliver items or services described
in paragraph (a)(1) of this section. Therefore,
the plan may impose a cost-sharing requirement for the office visit charge.
Example 4. (i) Facts. A child covered by a
group health plan visits an in-network pediatrician to receive an annual physical exam
described as part of the comprehensive
guidelines supported by the Health Resources and Services Administration. During
the office visit, the child receives additional
items and services that are not described in
the comprehensive guidelines supported by

the Health Resources and Services Administration, nor otherwise described in paragraph (a)(1) of this section. The provider bills
the plan for an office visit.
(ii) Conclusion. In this Example 4, the service was not billed as a separate charge and
was billed as part of an office visit. Moreover, the primary purpose for the visit was
to deliver items and services described as
part of the comprehensive guidelines supported by the Health Resources and Services
Administration. Therefore, the plan may not
impose a cost-sharing requirement for the office visit charge.

(3) Out-of-network providers. Nothing
in this section requires a plan or issuer
that has a network of providers to provide benefits for items or services described in paragraph (a)(1) of this section that are delivered by an out-ofnetwork provider. Moreover, nothing in
this section precludes a plan or issuer
that has a network of providers from
imposing cost-sharing requirements for
items or services described in paragraph (a)(1) of this section that are delivered by an out-of-network provider.
(4) Reasonable medical management.
Nothing prevents a plan or issuer from
using reasonable medical management
techniques to determine the frequency,
method, treatment, or setting for an
item or service described in paragraph
(a)(1) of this section to the extent not
specified in the recommendation or
guideline.
(5) Services not described. Nothing in
this section prohibits a plan or issuer
from providing coverage for items and
services in addition to those recommended by the United States Preventive Services Task Force or the Advisory Committee on Immunization
Practices of the Centers for Disease
Control and Prevention, or provided for
by guidelines supported by the Health
Resources and Services Administration, or from denying coverage for
items and services that are not recommended by that task force or that
advisory committee, or under those
guidelines. A plan or issuer may impose cost-sharing requirements for a
treatment not described in paragraph
(a)(1) of this section, even if the treatment results from an item or service
described in paragraph (a)(1) of this
section.
(b) Timing—(1) In general. A plan or
issuer must provide coverage pursuant
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to paragraph (a)(1) of this section for
plan years (in the individual market,
policy years) that begin on or after
September 23, 2010, or, if later, for plan
years (in the individual market, policy
years) that begin on or after the date
that is one year after the date the recommendation or guideline is issued.
(2) Changes in recommendations or
guidelines. A plan or issuer is not required under this section to provide
coverage for any items and services
specified in any recommendation or
guideline described in paragraph (a)(1)
of this section after the recommendation or guideline is no longer described
in paragraph (a)(1) of this section.
Other requirements of Federal or State
law may apply in connection with a
plan or issuer ceasing to provide coverage for any such items or services,
including PHS Act section 2715(d)(4),
which requires a plan or issuer to give
60 days advance notice to an enrollee
before any material modification will
become effective.
(c) Recommendations not current. For
purposes of paragraph (a)(1)(i) of this
section, and for purposes of any other
provision of law, recommendations of
the United States Preventive Services
Task Force regarding breast cancer
screening, mammography, and prevention issued in or around November 2009
are not considered to be current.
(d) Applicability date. The provisions
of this section apply for plan years (in
the individual market, for policy
years) beginning on or after September
23, 2010. See § 147.140 of this Part for determining the application of this section to grandfathered health plans
(providing that these rules regarding
coverage of preventive health services
do not apply to grandfathered health
plans).
[75 FR 41759, July 19, 2010]

§ 147.136 Internal claims and appeals
and external review processes.
(a) Scope and definitions—(1) Scope.
This section sets forth requirements
with respect to internal claims and appeals and external review processes for
group health plans and health insurance issuers that are not grandfathered
health plans under § 147.140 of this part.
Paragraph (b) of this section provides
requirements for internal claims and
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appeals processes. Paragraph (c) of this
section sets forth rules governing the
applicability of State external review
processes. Paragraph (d) of this section
sets forth a Federal external review
process for plans and issuers not subject to an applicable State external review process. Paragraph (e) of this section prescribes requirements for ensuring that notices required to be provided
under this section are provided in a
culturally and linguistically appropriate manner. Paragraph (f) of this
section describes the authority of the
Secretary to deem certain external review processes in existence on March
23, 2010 as in compliance with paragraph (c) or (d) of this section. Paragraph (g) of this section sets forth the
applicability date for this section.
(2) Definitions. For purposes of this
section, the following definitions
apply—
(i) Adverse benefit determination. An
adverse benefit determination means an
adverse benefit determination as defined in 29 CFR 2560.503–1, as well as
any rescission of coverage, as described
in § 147.128 (whether or not, in connection with the rescission, there is an adverse effect on any particular benefit
at that time).
(ii) Appeal (or internal appeal). An appeal or internal appeal means review by
a plan or issuer of an adverse benefit
determination, as required in paragraph (b) of this section.
(iii) Claimant. Claimant means an individual who makes a claim under this
section. For purposes of this section,
references to claimant include a claimant’s authorized representative.
(iv) External review. External review
means a review of an adverse benefit
determination (including a final internal adverse benefit determination) conducted pursuant to an applicable State
external review process described in
paragraph (c) of this section or the
Federal external review process of
paragraph (d) of this section.
(v) Final internal adverse benefit determination. A final internal adverse benefit
determination means an adverse benefit
determination that has been upheld by
a plan or issuer at the completion of
the internal appeals process applicable
under paragraph (b) of this section (or
an adverse benefit determination with
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