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on significant progress towards cor-
recting a violation, a State must re-
duce the difference between the par-
ticipation rate it achieved in the year 
for which it is subject to a penalty and 
the rate applicable during the penalty 
year (adjusted for any caseload reduc-
tion credit determined pursuant to sub-
part D of this part) by at least 50 per-
cent. 

§ 261.54 Is a State subject to any other 
penalty relating to its work pro-
gram? 

(a) If we determine that, during a fis-
cal year, a State has violated section 
407(e) of the Act, relating to imposing 
penalties against individuals, we must 
reduce the SFAG payable to the State. 

(b) The penalty amount for a fiscal 
year will equal between one and five 
percent of the adjusted SFAG. 

(c) We impose a penalty by reducing 
the SFAG payable for the fiscal year 
that immediately follows our final de-
termination that a State is subject to 
a penalty and our final determination 
of the penalty amount. 

§ 261.55 Under what circumstances 
will we reduce the amount of the 
penalty for not properly imposing 
penalties on individuals? 

(a) We will reduce the amount of the 
penalty based on the degree of the 
State’s noncompliance. 

(b) In determining the size of any re-
duction, we will consider objective evi-
dence of: 

(1) Whether the State has established 
a control mechanism to ensure that 
the grants of individuals are appro-
priately reduced for refusing to engage 
in required work; and 

(2) The percentage of cases for which 
the grants have not been appropriately 
reduced. 

§ 261.56 What happens if a parent can-
not obtain needed child care? 

(a)(1) If the individual is a single cus-
todial parent caring for a child under 
age six, the State may not reduce or 
terminate assistance based on the par-
ent’s refusal to engage in required 
work if he or she demonstrates an in-
ability to obtain needed child care for 
one or more of the following reasons: 

(i) Appropriate child care within a 
reasonable distance from the home or 
work site is unavailable; 

(ii) Informal child care by a relative 
or under other arrangements is un-
available or unsuitable; or 

(iii) Appropriate and affordable for-
mal child care arrangements are un-
available. 

(2) Refusal to work when an accept-
able form of child care is available is 
not protected from sanctioning. 

(b)(1) The State will determine when 
the individual has demonstrated that 
he or she cannot find child care, in ac-
cordance with criteria established by 
the State. 

(2) These criteria must: 
(i) Address the procedures that the 

State uses to determine if the parent 
has a demonstrated inability to obtain 
needed child care; 

(ii) Include definitions of the terms 
‘‘appropriate child care,’’ ‘‘reasonable 
distance,’’ ‘‘unsuitability of informal 
care,’’ and ‘‘affordable child care ar-
rangements’’; and 

(iii) Be submitted to us. 
(c) The TANF agency must inform 

parents about: 
(1) The penalty exception to the 

TANF work requirement, including the 
criteria and applicable definitions for 
determining whether an individual has 
demonstrated an inability to obtain 
needed child care; 

(2) The State’s process or procedures 
(including definitions) for determining 
a family’s inability to obtain needed 
child care, and any other requirements 
or procedures, such as fair hearings, as-
sociated with this provision; and 

(3) The fact that the exception does 
not extend the time limit for receiving 
Federal assistance. 

[64 FR 17884, Apr. 12, 1999; 64 FR 40291, July 
26, 1999] 

§ 261.57 What happens if a State sanc-
tions a single parent of a child 
under six who cannot get needed 
child care? 

(a) If we determine that a State has 
not complied with the requirements of 
§ 261.56, we will reduce the SFAG pay-
able to the State by no more than five 
percent for the immediately succeeding 
fiscal year unless the State dem-
onstrates to our satisfaction that it 
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had reasonable cause or it achieves 
compliance under a corrective compli-
ance plan pursuant to §§ 262.5 and 262.6 
of this chapter. 

(b) We will impose the maximum pen-
alty if: 

(1) The State does not have a state-
wide process in place to inform parents 
about the exception to the work re-
quirement and enable them to dem-
onstrate that they have been unable to 
obtain child care; or 

(2) There is a pattern of substan-
tiated complaints from parents or or-
ganizations verifying that a State has 
reduced or terminated assistance in 
violation of this requirement. 

(c) We may impose a reduced penalty 
if the State demonstrates that the vio-
lations were isolated or that they af-
fected a minimal number of families. 

Subpart F—How Do We Ensure the 
Accuracy of Work Participa-
tion Information? 

SOURCE: 73 FR 6826, Feb. 5, 2008, unless oth-
erwise noted. 

§ 261.60 What hours of participation 
may a State report for a work-eligi-
ble individual? 

(a) A State must report the actual 
hours that an individual participates in 
an activity, subject to the qualifica-
tions in paragraphs (b) and (c) of this 
section and § 261.61(c). It is not suffi-
cient to report the hours an individual 
is scheduled to participate in an activ-
ity. 

(b) For the purposes of calculating 
the work participation rates for a 
month, actual hours may include the 
hours for which an individual was paid, 
including paid holidays and sick leave. 
For participation in unpaid work ac-
tivities, it may include excused ab-
sences for hours missed due to a max-
imum of 10 holidays in the preceding 
12-month period and up to 80 hours of 
additional excused absences in the pre-
ceding 12-month period, no more than 
16 of which may occur in a month, for 
each work-eligible individual. Each 
State must designate the days that it 
wishes to count as holidays for those in 
unpaid activities in its Work 
Verification Plan. It may designate no 
more than 10 such days. In order to 

count an excused absence as actual 
hours of participation, the individual 
must have been scheduled to partici-
pate in a countable work activity for 
the period of the absence that the 
State reports as participation. A State 
must describe its excused absence poli-
cies and definitions as part of its Work 
Verification Plan, specified at § 261.62. 

(c) For unsubsidized employment, 
subsidized employment, and OJT, a 
State may report projected actual 
hours of employment participation for 
up to six months based on current, doc-
umented actual hours of work. Any 
time a State receives information that 
the client’s actual hours of work have 
changed, or no later than the end of 
any six-month period, the State must 
re-verify the client’s current actual av-
erage hours of work, and may report 
these projected actual hours of partici-
pation for another six-month period. 

(d) A State may not count more 
hours toward the participation rate for 
a self-employed individual than the 
number derived by dividing the individ-
ual’s self-employment income (gross 
income less business expenses) by the 
Federal minimum wage. A State may 
propose an alternative method of deter-
mining self-employment hours as part 
of its Work Verification Plan. 

(e) A State may count supervised 
homework time and up to one hour of 
unsupervised homework time for each 
hour of class time. Total homework 
time counted for participation cannot 
exceed the hours required or advised by 
a particular educational program. 

§ 261.61 How must a State document a 
work-eligible individual’s hours of 
participation? 

(a) A State must support each indi-
vidual’s hours of participation through 
documentation in the case file. In ac-
cordance with § 261.62, a State must de-
scribe in its Work Verification Plan 
the documentation it uses to verify 
hours of participation in each activity. 

(b) For an employed individual, the 
documentation may consist of, but is 
not limited to pay stubs, employer re-
ports, or time and attendance records 
substantiating hours of participation. 
A State may presume that an em-
ployed individual participated for the 
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