
230 
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681.44 Is there a right to administrative off-
set? 

681.45 What happens to collections? 
681.46 What if the investigation indicates 

criminal misconduct? 

SOURCE: 74 FR 26794, June 4, 2009, unless 
otherwise noted. 

PURPOSE, DEFINITIONS, AND BASIS FOR 
LIABILITY 

§ 681.1 Purpose. 
This part implements the Program 

Fraud Civil Remedies Act of 1986, 31 
U.S.C. 3801–3812 (‘‘PFCRA’’). PFCRA 
provides NSF, and other Federal agen-
cies, with an administrative remedy to 
impose civil penalties and assessments 
against persons who make, submit, or 
present, or cause to be made, sub-
mitted or presented, false, fictitious, or 
fraudulent claims or written state-
ments to NSF. PFCRA also provides 
due process protections to all persons 
who are subject to administrative pro-
ceedings under this part. 

§ 681.2 Definitions. 
For the purposes of this part— 
ALJ means an Administrative Law 

Judge in the authority appointed pur-
suant to section 3105 of title 5 or de-
tailed to the authority pursuant to sec-
tion 3344 of title 5. 

Authority means the National Science 
Foundation. 

Authority head means the Director of 
the National Science Foundation or 
the Director’s designee. 

Benefit is intended to cover anything 
of value, including but not limited to, 
any advantage, preference, privilege, 
license, permit, favorable decision, rul-
ing, status, or loan guarantee. 

Claim is defined in section 3801(a)(3) 
of title 31 of the United States Code. 

Complaint means the administrative 
complaint served by the reviewing offi-
cial on the defendant under § 681.8. 

Defendant means any person alleged 
in a complaint under § 681.7 to be liable 
for a civil penalty or assessment pursu-
ant to PFCRA. 

Government means the United States 
Government. 

Individual means a natural person. 
Initial decision means the written de-

cision of the ALJ required by § 681.33, 
and includes a revised initial decision 

issued following a remand or a motion 
for reconsideration. 

Investigating official means the NSF 
Inspector General or an employee of 
the Office of Inspector General des-
ignated by the Inspector General. 

Knows or has reason to know is de-
fined in section 3801(a)(5) of title 31 of 
the United States Code. 

Makes shall include the terms pre-
sents, submits, and causes to be made, 
presented, or submitted. As the context 
requires, making or made shall like-
wise include the corresponding forms of 
such terms. 

Person means any individual, part-
nership, corporation, association, or 
private organization, and includes the 
plural of that term. 

Representative means an attorney who 
is in good standing of the bar of any 
State, Territory, or possession of the 
United States, or of the District of Co-
lumbia, or the Commonwealth of Puer-
to Rico, or any other individual des-
ignated in writing by the defendant. 

Reviewing official means the General 
Counsel of NSF or the General Coun-
sel’s designee. 

Statement is defined in section 
3801(a)(9) of title 5 of the United States 
Code. 

§ 681.3 What is the basis for the impo-
sition of civil penalties and assess-
ments? 

(a) Claims. (1) Any person shall be 
subject, in addition to any other rem-
edy that may be prescribed by law, to 
a civil penalty of not more than $5,000 
for each claim if that person makes a 
claim that the person knows or has 
reason to know— 

(i) Is false, fictitious, or fraudulent; 
(ii) Includes or is supported by any 

written statement which asserts a ma-
terial fact which is false, fictitious, or 
fraudulent; 

(iii) Includes or is supported by any 
written statement that— 

(A) Omits a material fact; 
(B) Is false, fictitious, or fraudulent 

as a result of such omission; and 
(C) Is a statement in which the per-

son making such statement has a duty 
to include such material fact; or 

(iv) Is for payment for the provision 
of property or services which the per-
son has not provided as claimed. 
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(2) Each voucher, invoice, claim 
form, or other individual request or de-
mand for property, services, or money 
constitutes a separate claim. 

(3) A claim shall be considered made 
to the authority, recipient, or party 
when such a claim is actually made to 
an agent, fiscal intermediary, or other 
entity, including any State or political 
subdivision of a State, acting for or on 
behalf of NSF. 

(4) Each claim for property, services, 
or money is subject to a civil penalty 
regardless of whether such property, 
services, or money is actually delivered 
or paid. 

(5) If the Government has made any 
payment on a claim, a person subject 
to a civil penalty under paragraph 
(a)(1) of this section may also be sub-
ject to an assessment of not more than 
twice the amount of such claim or that 
portion thereof that is determined to 
be in violation of paragraph (a)(1) of 
this section. Such assessment shall be 
in lieu of damages sustained by the 
Government because of such a claim. 

(b) Statements. (1) Any person shall be 
subject, in addition to any other rem-
edy that may be prescribed by law, to 
a civil penalty of not more than $5,000 
for each statement if that person 
makes a written statement that the 
person knows or has reason to know— 

(i) Asserts a material fact which is 
false, fictitious, or fraudulent; or 

(ii) Is false, fictitious, or fraudulent 
because it omits a material fact that 
the person making the statement has a 
duty to include in such a statement; 
and 

(iii) Contains or is accompanied by 
an express certification or affirmation 
of the truthfulness and accuracy of the 
contents of this statement. 

(2) A person will only be subject to a 
civil penalty under 681.3(b)(1) if the 
written statement made by the person 
contains or is accompanied by an ex-
press certification or affirmation of the 
truthfulness and accuracy of the con-
tents of this statement. 

(3) Each written representation, cer-
tification, or affirmation constitutes a 
separate statement. 

(4) A statement shall be considered 
made to NSF when it is actually made 
to an agent, fiscal intermediary, or 
other entity, including any State or 

political subdivision of a State, acting 
for or on behalf of NSF. 

(c) No proof of specific intent to de-
fraud is required to establish liability 
under this section. 

(d) In any case in which it is deter-
mined that more than one person is lia-
ble for making a false, fictitious, or 
fraudulent claim or statement under 
this section, each such person may be 
held liable for a civil penalty and as-
sessment, where appropriate, under 
this section. 

(e) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion on which the Government has 
made payment, an assessment may be 
imposed against any such person or 
jointly and severally against any com-
bination of persons. 

PROCEDURES LEADING TO ISSUANCE OF A 
COMPLAINT 

§ 681.4 Who investigates program 
fraud? 

The Inspector General, or his or her 
designee, is the investigating official 
responsible for investigating allega-
tions that a false claim or statement 
has been made. In this regard, the In-
spector General has authority under 
PFCRA and the Inspector General Act 
of 1978 (5 U.S.C. App. 3), as amended, to 
issue administrative subpoenas for the 
production of records and documents. 

§ 681.5 What happens if program fraud 
is suspected? 

(a) If the investigating official con-
cludes that an action under this part is 
warranted, the investigating official 
submits a report containing the find-
ings and conclusions of the investiga-
tion to the reviewing official. If the re-
viewing official determines that the re-
port provides adequate evidence that a 
person made a false, fictitious or fraud-
ulent claim or statement, the review-
ing official shall transmit to the Attor-
ney General written notice of an inten-
tion to refer the matter for adjudica-
tion, with a request for approval of 
such referral. This notice will include 
the reviewing official’s statements con-
cerning: 

(1) The reasons for the referral; 
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