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OMB control number. Part 356 estab-
lishes a new requirement for the collec-
tion of information. The Office of Man-
agement and Budget (“OMB”) has re-
viewed and approved the information
collection requirements under the Pa-
perwork Reduction Act of 1995 (44
U.S.C. 3501, et seq.) and assigned OMB
control number 2133-0530 to the infor-
mation collection requirements of this
part 356.

§356.2 Waivers.

In special circumstances and for good
cause shown, we may waive the proce-
dures prescribed in this part, provided
the waiver is consistent with the re-
quirements of the AFA and with the in-
tent of this part.

[66 FR 45947, Aug. 31, 2001]

§356.3 Definitions.

For the purpose of this part, when
used in capitalized form:

(a) 1916 Act refers to section 2 of the
Shipping Act, 1916, as amended, 46 App.
U.S.C. 802. The Controlling Interest re-
quirements of the Shipping Act are
found in section 2(b), 46 App. U.S.C.
section 802(b). The citizenship require-
ments for eligibility to own a vessel
with a fisheries endorsement are found
in section 2(c), 46 App. U.S.C. 802(c),
and 46 U.S.C. 12102(c).

(b) AFA means the American Fish-
eries Act of 1998, as amended, Title II,
Division C, of Public Law 105-277;

(c) Affiliate or Affiliated refers to a
Person that directly or indirectly
through one or more intermediaries,
controls, or is controlled by, or is
under common control with, the first
Person. For the purposes of this defini-
tion the term “control” (including the
terms “controlled by” and “under com-
mon control with”) means the posses-
sion, directly or indirectly, of the
power to direct or cause the direction
of the management policies of a Per-
son, whether through the ownership of
voting securities, by contract, as trust-
ee or executor, or otherwise.

(d) Charter means any agreement or
commitment by which the possession
or services of a Fishing Industry Vessel
are secured for a period of time, or for
one or more voyages, whether or not a
bareboat charter of the vessel. A long-
term or exclusive contract for the sale
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of all or a portion of a Fishing Vessel’s
catch is not considered a Charter.

(e) Citizen of the United States, Citizen
or U.S. Citizen:

(1) Means an individual who is a Cit-
izen of the United States, by birth, nat-
uralization or as otherwise authorized
by law, or an entity that in both form
and substance, at each tier of owner-
ship and in the aggregate, satisfies the
requirements of 46 U.S.C. 12102(c) and
section 2(c) of the 1916 Act, 46 App.
U.S.C. 802(c). In order to satisfy the
statutory requirements an entity other
than an individual must meet the re-
quirements of paragraph (e)(2) of this
section and the following criteria:

(i) The entity must be organized
under the laws of the United States or
of a State;

(i) Seventy five percent (75%) of the
ownership and control in the entity
must be owned by and vested in Citi-
zens of the United States free from any
trust or fiduciary obligation in favor of
any Non-Citizen;

(iifi) No arrangement may exist,
whether through contract or any un-
derstanding, that would allow more
than 25% of the voting power of the en-
tity to be exercised, directly or indi-
rectly, in behalf of any Non-Citizen;
and

(iv) Control of the entity, by any
other means whatsoever, may not be
conferred upon or permitted to be exer-
cised by a Non-Citizen.

(2) Other criteria that must be met
by entities other than individuals in-
clude:

(i) In the case of a corporation:

(A) The chief executive officer, by
whatever title, and chairman of the
board of directors and all officers au-
thorized to act in the absence or dis-
ability of such persons must be Citi-
zens of the United States; and

(B) No more of its directors than a
minority of the number necessary to
constitute a quorum are Non-Citizens;

(ii) In the case of a partnership all
general partners are Citizens of the
United States;

(iii) In the case of an association:

(A) All of the members are Citizens of
the United States;

(B) The chief executive officer, by
whatever title, and the chairman of the
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board of directors (or equivalent com-
mittee or body) and all officers author-
ized to act in their absence or dis-
ability are Citizens of the United
States; and,

(C) No more than a minority of the
number of its directors, or equivalent,
necessary to constitute a quorum are
Non-Citizens;

(iv) In the case of a joint venture:

(A) It is not determined by the Citi-
zenship Approval Officer to be in effect
an association or a partnership; and,

(B) Each co-venturer is a Citizen of
the United States;

(v) In the case of a Trust that owns a
Fishing Industry Vessel:

(A) The Trust is domiciled
United States or a State;

(B) The Trustee is a Citizen of the
United States; and

(C) All beneficiaries of the trust are
persons eligible to document vessels
pursuant to the requirements of 46
U.S.C. 12102(c);

(vi) In the case of a Limited Liability
Company (LLC) that is not found to be
in effect a general partnership requir-
ing all of the general partners to be
Citizens of the United States:

(A) Any Person elected to manage
the LLC or who is authorized to bind
the LLC, and any Person who holds a
position equivalent to a Chief Execu-
tive Officer, by whatever title, and the
Chairman of the Board of Directors in
a corporation are Citizens of the
United States; and,

(B) Non-Citizens do not have author-
ity within a management group,
whether through veto power, combined
voting, or otherwise, to exercise con-
trol over the LLC.

(f) Citizenship Approval Officer means
MARAD’s Citizenship Approval Officer
within the Office of Chief Counsel. The
Citizenship Approval Officer’s address
is: Maritime Administration, United
States Department of Transportation,
Citizenship Approval Officer, MAR-220,
Room 7232, 400 7th Street, SW., Wash-
ington, DC 20590.

(g) Commercial Lender means an enti-
ty that is primarily engaged in the
business of lending and other financing
transactions and that has a loan port-
folio in excess of $100,000,000, of which
not more than 50 per centum in dollar
amount consists of loans to borrowers

in the
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in the commercial fishing industry, as
certified by the Commercial Lender to
the Citizenship Approval Officer.

(h) Controlling Interest:

(1) Means, in the context of an enti-
ty, that in both form and substance, at
each tier of ownership and in the ag-
gregate, the entity satisfies the con-
trolling interest requirements of sec-
tion 2(b) of the 1916 Act, 46 App. U.S.C.
802(b). In order to satisfy the statutory
requirements, an entity other than an
individual must meet the requirements
of paragraph (g)(2) of this section and
the following criteria:

(i) The entity must be organized
under the laws of the United States or
of a State;

(ii) A majority of the ownership and
control in the entity must be owned by
and vested in Citizens of the United
States free from any trust or fiduciary
obligation in favor of any Non-Citizen;

(iifi) No arrangement may exist,
whether through contract or any un-
derstanding, that would allow a major-
ity of the voting power of the entity to
be exercised, directly or indirectly, in
behalf of any Non-Citizen; and

(iv) Control of the entity, by any
other means whatsoever, may not be
conferred upon or permitted to be exer-
cised by a Non-Citizen.

(2) Other criteria that must be met
by entities other than an individual in-
clude:

(i) In the case of a corporation:

(A) The Chief Executive Officer, by
whatever title, and the Chairman of
the Board of Directors (or equivalent
committee or body) and all officers au-
thorized to act in their absence or dis-
ability are Citizens of the United
States; and,

(B) No more than a minority of the
number of its directors, or equivalent,
necessary to constitute a quorum are
Non-Citizens;

(ii) In the case of a partnership all
general partners are Citizens of the
United States;

(iii) In the case of an association:

(A) The Chief Executive Officer, by
whatever title, and the Chairman of
the Board of Directors (or equivalent
committee or body) and all officers au-
thorized to act in their absence or dis-
ability are Citizens of the United
States; and,
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(B) No more than a minority of the
number of its directors, or equivalent,
necessary to constitute a quorum are
Non-Citizens;

(iv) In the case of a joint venture:

(A) It is not determined by the Citi-
zenship Approval Officer to be in effect
an association or partnership; and

(B) A majority of the equity is owned
by and vested in Citizens of the United
States free and clear of any trust or fi-
duciary obligation in favor of any Non-
Citizen;

(v) In the case of a Limited Liability
Company (LLC) that is not found to be
in effect a general partnership requir-
ing all of the general partners to be
Citizens of the United States:

(A) Any Person elected to manage
the LLC or who is authorized to bind
the LLC, and any Person who holds a
position equivalent to the Chief Execu-
tive Officer, by whatever title, and the
Chairman of the Board of Directors in
a corporation and any Persons author-
ized to act in their absence are Citizens
of the United States; and,

(B) Non-Citizens do not have author-
ity within a management group,
whether through veto power, combined
voting, or otherwise, to exercise con-
trol over the LLC;

(3) A state or federally chartered fi-
nancial institution that meets the Con-
trolling Interest requirements of para-
graphs (g)(1) and (2) of this section is
deemed to be a Citizen of the United
States for all purposes under subpart D
of this part other than operation of the
vessel pursuant to §356.25.

(i) Fishing Vessel means a vessel of 100
feet or greater in registered length
that has or for which the owner is
seeking a fishery endorsement to the
vessel’s documentation and that com-
mercially engages in the planting, cul-
tivating, catching, taking, or har-
vesting of fish, shellfish, marine ani-
mals, pearls, shells, or marine vegeta-
tion or an activity that can reasonably
be expected to result in the planting,
cultivating, catching, taking, or har-
vesting of fish, shellfish, marine ani-
mals, pearls, shells, or marine vegeta-
tion;

() Fishing Industry Vessel means a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel;
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(k) Fish Processing Vessel means a ves-
sel of 100 feet or greater in registered
length that has or for which the owner
is seeking a fishery endorsement to the
vessel’s documentation and that com-
mercially prepares fish or fish products
other than by gutting, decapitating,
gilling, skinning, shucking, icing,
freezing, or brine chilling;

(I) Fish Tender Vessel means a vessel
of 100 feet or greater in registered
length that has or for which the owner
is seeking a fishery endorsement to the
vessel’s documentation and that com-
mercially supplies, stores, refrigerates,
or transports (except in foreign com-
merce) fish, fish products, or materials
directly related to fishing or the prepa-
ration of fish to or from a Fishing In-
dustry Vessel or a fish processing facil-
ity;

(m) Harvest means to commercially
engage in the catching, taking, or har-
vesting of fish or fishery resources or
any activity that can reasonably be ex-
pected to result in the catching, taking
or harvesting of fish or fishery re-
sources;

(n) Lender Syndicate means an ar-
rangement established for the com-
bined extension of credit of not less
than $20,000,000 made up of four or more
entities that each have a beneficial in-
terest, held through an agent, under a
trust arrangement established pursu-
ant to 46 U.S.C. 31322(f). Other than the
exercise by the agent of powers related
to routine administrative matters,
none of the entities in a Lender Syn-
dicate may exercise powers related to
the Lender Syndicate’s extension of
credit without the concurrence of at
least one other unaffiliated bene-
ficiary. Powers related to routine ad-
ministrative matters include those
concerning the day-to-day manage-
ment of the extension of credit such as
monitoring compliance with loan cov-
enants, collateral inspections and simi-
lar matters; however, more substantive
powers such as amending loan and
mortgage documents, releasing guaran-
tors or collateral, or administering the
loan in the event of a default are not
considered routine.

(0) MARAD means the Maritime Ad-
ministration within the United States
Department of Transportation. The
terms “we, our, and us” may also be
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used to refer to the Maritime Adminis-
tration;

(p) Mortgagee means a Person to
whom a Fishing Industry Vessel or
other property is mortgaged. (See the
definition of Non-Citizen Lender and
Preferred Mortgage in this section)

(g) Mortgage Trustee, for purposes of
holding a Preferred Mortgage on a
Fishing Industry Vessel, means a cor-
poration that:

(1) Is organized and doing business
under the laws of the United States or
of a State;

(2) Is authorized under those laws to
exercise corporate trust powers;

(3) Is eligible to hold a Preferred
Mortgage under 46 U.S.C. 31322(a)(4)(A)-
B);

(4) Is subject to supervision or exam-
ination by an official of the United
States Government, or of a State;

(5) Has a combined capital and sur-
plus (as stated in its most recent pub-
lished report of condition) of at least
$3,000,000; and

(6) Meets any other requirements pre-
scribed by the Citizenship Approval Of-
ficer.

(r) Non-Citizen means a Person who is
not a Citizen of the United States with-
in the meaning of paragraph (d) of this
section, 46 U.S.C. 12102(c) and section
2(c) of the 1916 Act, 46 App. U.S.C.
802(c).

(s) Non-Citizen Lender means a lender
that does not qualify as a Citizen of the
United States.

(t) Person includes an individual, cor-
poration, partnership, joint venture,
association, limited liability company,
Trust, and other entities existing
under or authorized by the laws of the
United States or of a State or, unless
the context indicates otherwise, of any
foreign country.

(u) Preferred Mortgage means a mort-
gage on a Fishing Industry Vessel that
has as the Mortgagee:

(1) A person eligible to own a vessel
with a fishery endorsement under 46
U.S.C. 12102(c);

(2) A state or federally chartered fi-
nancial institution that is insured by
the Federal Deposit Insurance Corpora-
tion;

(3) A farm credit lender established
under title 12, chapter 23, of the United
States Code [12 U.S.C. 2001 et seq.];

§356.3

(4) A commercial fishing and agri-
culture bank established pursuant to
State law;

(5) A commercial lender organized
under the laws of the United States or
of a State and eligible to own a vessel
under 46 U.S.C. 12102(a); or

(6) A Mortgage Trustee that complies
with the requirements of 46 U.S.C.
31322(f) and 46 CFR 356.27 through
356.31.

(v) Related Party means a holding
company, subsidiary, affiliate, or asso-
ciate of a Non-Citizen or an officer, di-
rector, agent, or other executive of the
Non-Citizen or of a holding company,
subsidiary, affiliate or associate there-
of.

(w) State means a State of the United
States, Guam, Puerto Rico, the Virgin
Islands, American Samoa, the District
of Columbia, the Commonwealth of the
Northern Mariana Islands, and any
other territory or possession of the
United States.

(X) Submitted means sent by mail and
postmarked on that date, or sent by
another delivery service or by elec-
tronic means, including E-mail and
facsimile, and marked with an indica-
tion of the date equivalent to a post-
mark;

(y) Trust means:

(1) In the case of ownership of a Fish-
ing Industry Vessel, a trust that is
domiciled in and existing under the
laws of the United States or of a State,
of which the Trustee is a Citizen of the
United States, and 100% of the interest
in the Trust is held for the benefit of a
Citizen of the United States; or

(2) In the case of a mortgage trust, a
trust that is domiciled in and existing
under the laws of the United States, or
of a State, that has as its trustee a
Mortgage Trustee as defined in this
section, and that is authorized to act
on behalf of a beneficiary in accord-
ance with the requirements of §§356.27
through 356.31.

(2) United States, when used in the ge-
ographic sense, means the States of the
United States, Guam, Puerto Rico, the
Virgin Islands, American Samoa, the
District of Columbia, and any other
territory or possession of the United
States; when used in other than the ge-
ographic sense, it means the United
States Government.
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(aa) United States Government means
the Federal Government acting by or
through any of its departments or
agencies.

[65 FR 44877, July 19, 2000, as amended at 68
FR 5576, Feb. 4, 2003]

Subpart B—Ownership and
Control

§356.5 Affidavit of U.S. Citizenship.

(@) In order to establish that a cor-
poration or other entity is a Citizen of
the United States within the meaning
of section 2(c) of the 1916 Act, or where
applicable, section 2(b) of the 1916 Act,
the form of Affidavit is hereby pre-
scribed for execution in behalf of the
owner, charterer, Mortgagee, or Mort-
gage Trustee of a Fishing Industry Ves-
sel. Such Affidavit must include infor-
mation required of parent corporations
and other stockholders whose stock
ownership is being relied upon to estab-
lish that the requisite ownership in the
entity is owned by and vested in Citi-
zens of the United States. A certified
copy of the Articles of Incorporation
and Bylaws, or comparable corporate
documents, must be submitted along
with the executed Affidavit.

(b) This Affidavit form set forth in
paragraph (d) of this section may be
modified to conform to the require-
ments of vessel owners, Mortgagees, or
Mortgage Trustees in various forms
such as partnerships, limited liability
companies, etc. A copy of an Affidavit
of U.S. Citizenship modified appro-
priately, for limited liability compa-
nies, partnerships (limited and gen-
eral), and other entities is available on
MARAD’s internet home page at http://
www.marad.dot.gov.

(c) As indicated in §356.17, in order to
renew annually the fishery endorse-
ment on a Fishing Industry Vessel, the
owner must submit annually to the
Citizenship Approval Officer evidence
of U.S. Citizenship within the meaning
of section 2(c) of the 1916 Act and 46
App. U.S.C. 12102(c).

(d) The prescribed form of the Affi-
davit of U.S. Citizenship is as follows:

State of County of Social

Security Number:
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I, , (Name) of , (Resi-
dence address) being duly sworn, depose and
say:

1. That | am the (Title of office(s)
held) of , (Name of corporation) a cor-
poration organized and existing under the
laws of the State of (hereinafter
called the “Corporation”), with offices at

, (Business address) in evidence of
which incorporation a certified copy of the
Articles or Certificate of Incorporation (or
Association) is filed herewith (or has been
filed) together with a certified copy of the
corporate Bylaws. [Evidence of continuing
U.S. citizenship status, including amend-
ments to said Articles or Certificate and By-
laws, should be filed within 45 days of the an-
nual documentation renewal date for vessel
owners. Other parties required to provide
evidence of U.S. citizenship status must file
within 30 days after the annual meeting of
the stockholders or annually, within 30 days
after the original affidavit if there has been
no meeting of the stockholders prior to that
time.];

2. That | am authorized by and in behalf of
the Corporation to execute and deliver this
Affidavit of U.S. Citizenship;

3. That the names of the Chief Executive
Officer, by whatever title, the Chairman of
the Board of Directors, all Vice Presidents or
other individuals who are authorized to act
in the absence or disability of the Chief Ex-
ecutive Officer or Chairman of the Board of
Directors, and the Directors of the Corpora-
tion are as follows: !

Name Title

Date and Place of Birth

(The foregoing list should include the offi-
cers, whether or not they are also directors,
and all directors, whether or not they are
also officers.) Each of said individuals is a
Citizen of the United States by virtue of
birth in the United States, birth abroad of
U.S. citizen parents, by naturalization, by
naturalization during minority through the
naturalization of a parent, by marriage (if a
woman) to a U.S. citizen prior to September
22, 1922, or as otherwise authorized by law,
except (give name and nationality of all
Non-Citizen officers and directors, if any).
The By-laws of the Corporation provide that
~ (Number) of the directors are necessary
to constitute a quorum; therefore, the Non-
Citizen directors named represent no more
than a minority of the number necessary to
constitute a quorum.

10Offices that are currently vacant should
be noted when listing Ofifcers and Directors
in the Affidavit.
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