
731 

Federal Communications Commission § 76.1902 

§ 76.1805 Alternative rate regulation 
agreements. 

Small systems owned by small cable 
companies must file with the Commis-
sion a copy of any operative alter-
native rate regulation agreement en-
tered into with a local franchising au-
thority pursuant to § 76.934(g), within 30 
days after its effective date. 

Subpart W—Encoding Rules 

SOURCE: 68 FR 66735, Nov. 28, 2003, unless 
otherwise noted. 

§ 76.1901 Applicability. 
(a) Each multi-channel video pro-

gramming distributor shall comply 
with the requirements of this subpart. 

(b) This subpart shall not apply to 
distribution of any content over the 
Internet, nor to a multichannel video 
programming distributor’s operations 
via cable modem or DSL. 

(c) With respect to cable system op-
erators, this subpart shall apply only 
to cable services. This subpart shall 
not apply to cable modem services, 
whether or not provided by a cable sys-
tem operator or affiliate. 

§ 76.1902 Definitions. 
(a) Commercial advertising messages 

shall mean, with respect to any serv-
ice, program, or schedule or group of 
programs, commercial advertising mes-
sages other than: 

(1) Advertising relating to such serv-
ice itself or the programming con-
tained therein, 

(2) Interstitial programming relating 
to such service itself or the program-
ming contained therein, or 

(3) Any advertising which is dis-
played concurrently with the display of 
any part of such program(s), including 
but not limited to ‘‘bugs,’’ ‘‘frames’’ 
and ‘‘banners.’’ 

(b) Commercial audiovisual content 
shall mean works that consist of a se-
ries of related images which are intrin-
sically intended to be shown by the use 
of machines, or devices such as projec-
tors, viewers, or electronic equipment, 
together with accompanying sounds, if 
any, regardless of the nature of the ma-
terial objects, such as films or tapes, in 
which the works are embodied, trans-

mitted by a covered entity and that 
are: 

(1) Not created by the user of a cov-
ered product, and 

(2) Offered for transmission, either 
generally or on demand, to subscribers 
or purchasers or the public at large or 
otherwise for commercial purposes, not 
uniquely to an individual or a small, 
private group. 

(c) Commercially adopted access control 
method shall mean any commercially 
adopted access control method includ-
ing digitally controlled analog scram-
bling systems, whether now or here-
after in commercial use. 

(d) Copy never shall mean, with re-
spect to commercial audiovisual con-
tent, the encoding of such content so 
as to signal that such content may not 
to be copied by a covered product. 

(e) Copy one generation shall mean, 
with respect to commercial audiovisual 
content, the encoding of such content 
so as to permit a first generation of 
copies to be made by a covered product 
but not copies of such first generation 
of copies. 

(f) Copy no more shall mean, with re-
spect to commercial audiovisual con-
tent, the encoding of such content so 
as to reflect that such content is a first 
generation copy of content encoded as 
copy one generation and no further 
copies are permitted. 

(g) Covered product shall mean a de-
vice used by consumers to access com-
mercial audiovisual content offered by 
a covered entity (excluding delivery 
via cable modem or the Internet); and 
any device to which commercial audio-
visual content so delivered from such 
covered product may be passed, di-
rectly or indirectly. 

(h) Covered entity shall mean any en-
tity that is subject to this subpart. 

(i) Defined business model shall mean 
video-on-demand, pay-per view, pay 
television transmission, non-premium 
subscription television, free condi-
tional access delivery and unencrypted 
broadcast television. 

(j) Encode shall mean, in the trans-
mission of commercial audiovisual con-
tent, to pass, attach, embed, or other-
wise apply to, associate with, or allow 
to persist in or remain associated with 
such content, data or information 
which when read or responded to in a 
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covered device has the effect of pre-
venting, pausing, or limiting copying, 
or constraining the resolution of a pro-
gram when output from the covered de-
vice. 

(k) Encoding rules shall mean the re-
quirements or prohibitions describing 
or limiting encoding of audiovisual 
content as set forth in this subpart. 

(l) Free conditional access delivery 
shall mean a delivery of a service, pro-
gram, or schedule or group of programs 
via a commercially-adopted access con-
trol method, where viewers are not 
charged any fee (other than govern-
ment-mandated fees) for the reception 
or viewing of the programming con-
tained therein, other than unencrypted 
broadcast television. 

(m) Non-premium subscription tele-
vision shall mean a service, or schedule 
or group of programs (which may be of-
fered for sale together with other serv-
ices, or schedule or group of programs), 
for which subscribers are charged a 
subscription fee for the reception or 
viewing of the programming contained 
therein, other than pay television, sub-
scription-on-demand and unencrypted 
broadcast television. By way of exam-
ple, ‘‘basic cable service’’ and ‘‘ex-
tended basic cable service’’ (other than 
unencrypted broadcast television) are 
‘‘non-premium subscription tele-
vision.’’ 

(n) Pay-per-view shall mean a delivery 
of a single program or a specified group 
of programs, as to which each such sin-
gle program is generally uninterrupted 
by commercial advertising messages 
and for which recipients are charged a 
separate fee for each program or speci-
fied group of programs. The term pay- 
per-view shall also include delivery of a 
single program for which multiple 
start times are made available at time 
intervals which are less than the run-
ning time of such program as a whole. 
If a given delivery qualifies both as 
pay-per-view and a pay television 
transmission, then, for purposes of this 
subpart, such delivery shall be deemed 
pay-per-view rather than a pay tele-
vision transmission. 

(o) Pay television transmission shall 
mean a transmission of a service or 
schedule of programs, as to which each 
individual program is generally unin-
terrupted by commercial advertising 

messages and for which service or 
schedule of programs subscribing view-
ers are charged a periodic subscription 
fee, such as on a monthly basis, for the 
reception of such programming deliv-
ered by such service whether sepa-
rately or together with other services 
or programming, during the specified 
viewing period covered by such fee. If a 
given delivery qualifies both as a pay 
television transmission and pay-per- 
view, video-on-demand, or subscrip-
tion-on-demand then, for purposes of 
this subpart, such delivery shall be 
deemed pay-per-view, video-on-demand 
or subscription-on-demand rather than 
a pay television transmission. 

(p) Program shall mean any work of 
commercial audiovisual content. 

(q) Subscription-on-demand shall mean 
the delivery of a single program or a 
specified group of programs for which: 

(1) A subscriber is able, at his or her 
discretion, to select the time for com-
mencement of exhibition thereof, 

(2) Where each such single program is 
generally uninterrupted by commercial 
advertising messages; and 

(3) For which program or specified 
group of programs subscribing viewers 
are charged a periodic subscription fee 
for the reception of programming de-
livered by such service during the spec-
ified viewing period covered by the fee. 
In the event a given delivery of a pro-
gram qualifies both as a pay television 
transmission and subscription-on-de-
mand, then for purposes of this sub-
part, such delivery shall be deemed 
subscription-on-demand rather than a 
pay television transmission. 

(r) Undefined business model shall 
mean a business model that does not 
fall within the definition of a defined 
business model. 

(s) Unencrypted broadcast television 
means the retransmission by a covered 
entity of any service, program, or 
schedule or group of programs origi-
nally broadcast in the clear without 
use of a commercially-adopted access 
control method by a terrestrial tele-
vision broadcast station regardless of 
whether such covered entity employs 
an access control method as a part of 
its retransmission. 

(t) Video-on-demand shall mean a de-
livery of a single program or a speci-
fied group of programs for which: 
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(1) Each such individual program is 
generally uninterrupted by commercial 
advertising messages; 

(2) Recipients are charged a separate 
fee for each such single program or 
specified group of programs; and 

(3) A recipient is able, at his or her 
discretion, to select the time for com-
mencement of exhibition of such indi-
vidual program or specified group of 
programs. In the event a delivery 
qualifies as both video-on-demand and 
a pay television transmission, then for 
purposes of this subpart, such delivery 
shall be deemed video-on-demand. 

[68 FR 66735, Nov. 28, 2003, as amended at 69 
FR 4082, Jan. 28, 2004] 

§ 76.1903 Interfaces. 

A covered entity shall not attach or 
embed data or information with com-
mercial audiovisual content, or other-
wise apply to, associate with, or allow 
such data to persist in or remain asso-
ciated with such content, so as to pre-
vent its output through any analog or 
digital output authorized or permitted 
under license, law or regulation gov-
erning such covered product. 

§ 76.1904 Encoding rules for defined 
business models. 

(a) Commercial audiovisual content 
delivered as unencrypted broadcast tel-
evision shall not be encoded so as to 
prevent or limit copying thereof by 
covered products or, to constrain the 
resolution of the image when output 
from a covered product. 

(b) Except for a specific determina-
tion made by the Commission pursuant 
to a petition with respect to a defined 
business model other than unencrypted 
broadcast television, or an undefined 
business model subject to the proce-
dures set forth in § 76.1906: 

(1) Commercial audiovisual content 
shall not be encoded so as to prevent or 
limit copying thereof except as follows: 

(i) To prevent or limit copying of 
video-on-demand or pay-per-view 
transmissions, subject to the require-
ments of paragraph (b)(2) of this sec-
tion; and 

(ii) To prevent or limit copying, 
other than first generation of copies, of 
pay television transmissions, non-pre-
mium subscription television, and free 

conditional access delivery trans-
missions; and 

(2) With respect to any commercial 
audiovisual content delivered or trans-
mitted in form of a video-on-demand or 
pay-per-view transmission, a covered 
entity shall not encode such content so 
as to prevent a covered product, with-
out further authorization, from paus-
ing such content up to 90 minutes from 
initial transmission by the covered en-
tity (e.g., frame-by-frame, minute-by- 
minute, megabyte by megabyte). 

§ 76.1905 Petitions to modify encoding 
rules for new services within de-
fined business models. 

(a) The encoding rules for defined 
business models in § 76.1904 reflect the 
conventional methods for packaging 
programs in the MVPD market as of 
December 31, 2002, and are presumed to 
be the appropriate rules for defined 
business models. A covered entity may 
petition the Commission for approval 
to allow within a defined business 
model, other than unencrypted broad-
cast television, the encoding of a new 
service in a manner different from the 
encoding rules set forth in § 76.1904(b)(1) 
and (2). No such petition will be ap-
proved under the public interest test 
set forth in paragraph (c)(4) of this sec-
tion unless the new service differs from 
existing services provided by any cov-
ered entity under the applicable de-
fined business model prior to December 
31, 2002. 

(b) Petitions. A petition to encode a 
new service within a defined business 
model other than as permitted by the 
encoding rules set forth in § 76.1904(b)(1) 
and (2) shall describe: 

(1) The defined business model, the 
new service, and the proposed encoding 
terms, including the use of copy never 
and copy one generation encoding, and 
the encoding of content with respect to 
‘‘pause’’ set forth in § 76.1904(b)(2). 

(2) Whether the claimed benefit to 
consumers of the new service, includ-
ing, but not limited to, the availability 
of content in earlier release windows, 
more favorable terms, innovation or 
original programming, outweighs the 
limitation on the consumers’ control 
over the new service; 

(3) The ways in which the new service 
differs from existing services offered by 
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