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(ii) Obstruction of a proposed trans-
mission path caused by the erection of 
a new building or other structure; or 

(iii) The discontinuance or substan-
tial technological obsolescence of spec-
ified equipment, whenever the applica-
tion has been pending before the Com-
mission for two or more years from the 
date of its filing. 

(g) Applicants for the 932.5–935/941.5– 
944 MHz bands shall select a frequency 
pair. Applicants for these bands may 
select an unpaired frequency only upon 
a showing that spectrum efficiency will 
not be impaired and that unpaired 
spectrum is not available in other 
bands. During the initial filing window, 
frequency coordination is not required, 
except that an application for a fre-
quency in the 942–944 MHz band must 
be coordinated to ensure that it does 
not affect an existing broadcast auxil-
iary service licensee. After the initial 
filing window, an applicant must sub-
mit evidence that frequency coordina-
tion has been performed with all licens-
ees affected by the application. All fre-
quency coordination must be per-
formed in accordance with § 101.103. In 
the event of mutually exclusive appli-
cations occurring during the initial fil-
ing window for the 932.5–935/941.5–944 
MHz bands, applicants shall be given 
the opportunity to resolve these situa-
tions by applying for an alternative 
frequency pair, if one is available. To 
the extent that there are no other 
available frequencies or to the extent 
that mutually exclusive applications 
remain after this process is concluded, 
lotteries shall be conducted for each 
frequency pair among all remaining 
mutually exclusive applications, as-
suming appropriate coordination with 
existing broadcast auxiliary stations 
can be concluded, where necessary. In 
the event of mutually exclusive appli-
cations being received for these bands 
on the same day after the initial filing 
window has closed and a subsequent fil-
ing window opened, lotteries shall be 
conducted for each frequency pair 
among all mutually exclusive applica-
tions. 

[61 FR 26677, May 28, 1996, as amended at 62 
FR 23164, Apr. 29, 1997; 62 FR 24582, May 6, 
1997; 63 FR 6103, Feb. 6, 1998; 63 FR 68982, Dec. 
14, 1998; 65 FR 59357, Oct. 5, 2000] 

§ 101.51 Comparative evaluation of 
mutually exclusive applications. 

(a) In order to expedite action on mu-
tually exclusive applications in serv-
ices under this rules part where neither 
competitive bidding nor the random se-
lection processes apply, the applicants 
may request the Commission to con-
sider their applications without a for-
mal hearing in accordance with the 
summary procedure outlined in para-
graph (b) in this section if: 

(1) The applications are entitled to 
comparative consideration pursuant to 
§ 101.45; 

(2) The applications have not been 
designated for formal evidentiary hear-
ing; and 

(3) The Commission determines, ini-
tially or at any time during the proce-
dure outline in paragraph (b) of this 
section, that such procedure is appro-
priate, and that, from the information 
submitted and consideration of such 
other matters as may be officially no-
ticed, there are no substantial and ma-
terial questions of fact, presented 
(Other than those relating to the com-
parative merits of the applications) 
which would preclude a grant under 
§ 1.915 of this chapter. 

(b) Provided that the conditions of 
paragraph (a) of this section are satis-
fied, applicants may request the Com-
mission to act upon their mutually ex-
clusive applications without a formal 
hearing pursuant to the summary pro-
cedure outlined below: 

(1) To initiate the procedure, each ap-
plicant will submit to the Commission 
a written statement containing: 

(i) A waiver of the applicant’s right 
to a formal hearing; 

(ii) A request and agreement that, in 
order to avoid the delay and expense of 
a comparative formal hearing, the 
Commission should exercise its judg-
ment to select from among the mutu-
ally exclusive applications that pro-
posal (or proposals) which would best 
serve the public interest; and 

(iii) The signature of a principal (and 
the principal’s attorney if represented). 

(2) After receipt of the written re-
quests of all of the applicants the Com-
mission (if it deems this procedure ap-
propriate) will issue a notice desig-
nating the comparative criteria upon 
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which the applications are to be evalu-
ated and will request each applicant to 
submit, within a specified period of 
time, additional information con-
cerning the applicant’s proposal rel-
ative to the comparative criteria. 

(3) Within thirty (30) days following 
the due date for filing this information, 
the Commission will accept concise 
and factual argument on the competing 
proposals from the rival applicants, po-
tential customers, and other knowl-
edgeable parties in interest. 

(4) Within fifteen (15) days following 
the due date for the filing of com-
ments, the Commission will accept 
concise and factual replies from the 
rival applicants. 

(5) From time to time during the 
course of this procedure the Commis-
sion may request additional informa-
tion from the applicants and hold in-
formal conferences at which all com-
peting applicants will have the right to 
be represented. 

(6) Upon evaluation of the applica-
tions, the information submitted, and 
such other matters as may be officially 
noticed the Commission will issue a de-
cision granting one (or more) of the 
proposals which it concludes would 
best serve the public interest, conven-
ience and necessity. The decision will 
report briefly and concisely the reasons 
for the Commission’s selection and will 
deny the other application(s). This de-
cision will be considered final. 

[61 FR 26677, May 28, 1996, as amended at 63 
FR 6104, Feb. 6, 1998; 63 FR 68982, Dec. 14, 
1998] 

LICENSE TRANSFERS, MODIFICATIONS, 
CONDITIONS AND FORFEITURES 

§ 101.55 Considerations involving 
transfer or assignment applications. 

(a) Except as provided for in para-
graph (d) of this section, licenses not 
authorized pursuant to competitive 
bidding procedures may not be assigned 
or transferred prior to the completion 
of construction of the facility. 

(b) [Reserved] 
(c) At its discretion, the Commission 

may require the submission of an af-
firmative, factual showing (supported 
by affidavits of a person or persons 
with personal knowledge thereof) to 
demonstrate that the proposed as-

signor or transferor has not acquired 
an authorization or operated a station 
for the principal purpose of profitable 
sale rather than public service. This 
showing may include, for example, a 
demonstration that the proposed as-
signment or transfer is due to changed 
circumstances (described in detail) af-
fecting the licensee subsequent to the 
acquisition of the license, or that the 
proposed transfer of radio facilities is 
incidental to a sale of other facilities 
or merger of interests. 

(d) If a proposed transfer of radio fa-
cilities is incidental to a sale or other 
facilities or merger of interests, the 
showing specified under paragraph (c) 
of this section shall be submitted and 
include an additional exhibit that: 

(1) Discloses complete details as to 
the sale of facilities or merger of inter-
ests; 

(2) Segregates clearly by an itemized 
accounting, the amount of consider-
ation involved in the sale of facilities 
or merger of interests; and 

(3) Demonstrates that the amount of 
consideration assignable to the facili-
ties or business interests involved rep-
resents their fair market value at the 
time of the transaction. 

[61 FR 26677, May 28, 1996, as amended at 63 
FR 6104, Feb. 6, 1998; 63 FR 68982, Dec. 14, 
1998; 65 FR 38327, June 20, 2000; 68 FR 4955, 
Jan. 31, 2003] 

§ 101.56 Partitioned service areas 
(PSAs) and disaggregated spectrum. 

(a)(1) The holder of an EA authoriza-
tion to provide service pursuant to the 
competitive bidding process and any 
incumbent licensee of rectangular serv-
ice areas in the 38.6–40.0 GHz band may 
enter into agreements with eligible 
parties to partition any portion of its 
service area as defined by the parti-
tioner and partitionee. Alternatively, 
licensees may enter into agreements or 
contracts to disaggregate any portion 
of spectrum, provided acquired spec-
trum is disaggregated according to fre-
quency pairs. 

(2)(i) Contracts must be filed with the 
Commission within 30 days of the date 
that such agreements are reached. 

(ii) The contracts must include de-
scriptions of the areas being parti-
tioned or spectrum disaggregated. The 
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