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representative in carrying out the ac-
tivities described in (c) (1) through (7) 
of this section and to assist the SBA 
procurement center representatives 
(see FAR 19.402). 

[51 FR 19715, May 30, 1986, as amended at 54 
FR 25062, June 12, 1989] 

Subpart 19.5—Set-Asides for Small 
Business 

19.501 General. 
(a) The purpose of small business set- 

asides is to award certain acquisitions 
exclusively to small business concerns. 
A ‘‘set-aside for small business’’ is the 
reserving of an acquisition exclusively 
for participation by small business con-
cerns. A small business set-aside may 
be open to all small businesses. A small 
business set-aside of a single acquisi-
tion or a class of acquisitions may be 
total or partial. 

(b) The determination to make a 
small business set-aside may be unilat-
eral or joint. A unilateral determina-
tion is one that is made by the con-
tracting officer. A joint determination 
is one that is recommended by the 
Small Business Administration (SBA) 
procurement center representative (or, 
if a procurement center representative 
is not assigned, see 19.402(a)) and con-
curred in by the contracting officer. 

(c) For acquisitions exceeding the 
simplified acquisition threshold, the 
requirement to set aside an acquisition 
for HUBZone small business concerns 
(see 19.1305) takes priority over the re-
quirement to set aside the acquisition 
for small business concerns. 

(d) The small business reservation 
and set-asides requirements at 19.502–2 
do not preclude award of a contract to 
a service-disabled veteran-owned small 
business concern under Subpart 19.14. 

(e) The contracting officer shall re-
view acquisitions to determine if they 
can be set aside for small business, giv-
ing consideration to the recommenda-
tions of agency personnel having cog-
nizance of the agency’s small business 
programs. The contracting officer shall 
document why a small business set- 
aside is inappropriate when an acquisi-
tion is not set aside for small business, 
unless a HUBZone or service-disabled 
veteran-owned small business set-aside 

or HUBZone or service-disabled vet-
eran-owned small business sole source 
award is anticipated. If the acquisition 
is set aside for small business based on 
this review, it is a unilateral set-aside 
by the contracting officer. Agencies 
may establish threshold levels for this 
review depending upon their needs. 

(f) At the request of an SBA procure-
ment center representative, (or, if a 
procurement center representative is 
not assigned, see 19.402(a)) the con-
tracting officer shall make available 
for review at the contracting office (to 
the extent of the SBA representative’s 
security clearance) all proposed acqui-
sitions in excess of the micro-purchase 
threshold that have not been unilater-
ally set aside for small business. 

(g) To the extent practicable, unilat-
eral determinations initiated by a con-
tracting officer shall be used as the 
basis for small business set-asides rath-
er than joint determinations by an 
SBA procurement center representa-
tive and a contracting officer. 

(h) All solicitations involving set- 
asides must specify the applicable 
small business size standard and 
NAICS code (see 19.303). 

(i) Except as authorized by law, a 
contract may not be awarded as a re-
sult of a small business set-aside if the 
cost to the awarding agency exceeds 
the fair market price. 

[48 FR 42240, Sept. 19, 1983] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting section 19.501, see the List 
of CFR Sections Affected which appears in 
the Finding Aids section of the printed vol-
ume and on GPO Access. 

19.502 Setting aside acquisitions. 

19.502–1 Requirements for setting 
aside acquisitions. 

(a) The contracting officer shall set 
aside an individual acquisition or class 
of acquisitions for competition among 
small businesses when— 

(1) It is determined to be in the inter-
est of maintaining or mobilizing the 
Nations full productive capacity, war 
or national defense programs; or 

(2) Assuring that a fair proportion of 
Government contracts in each industry 
category is placed with small business 
concerns; and the circumstances de-
scribed in 19.502–2 or 19.502–3(a) exist. 
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(b) This requirement does not apply 
to purchases of $3,000 or less ($15,000 or 
less for acquisitions as described in 
13.201(g)(1)), or purchases from required 
sources of supply under Part 8 (e.g., 
Committee for Purchase From People 
Who are Blind or Severely Disabled, 
and Federal Supply Schedule con-
tracts). 

[63 FR 70270, Dec. 18, 1998, as amended at 67 
FR 56121, Aug. 30, 2002; 68 FR 4050, Jan. 27, 
2003; 69 FR 8314, Feb. 23, 2004; 69 FR 16150, 
Mar. 26, 2004; 71 FR 57367, Sept. 28, 2006] 

19.502–2 Total small business set- 
asides. 

(a) Each acquisition of supplies or 
services that has an anticipated dollar 
value exceeding $3,000 ($15,000 for acqui-
sitions as described in 13.201(g)(1)), but 
not over $150,000 ($300,000 for acquisi-
tions described in paragraph (1) of the 
Simplified Acquisition Threshold defi-
nition at 2.101), is automatically re-
served exclusively for small business 
concerns and shall be set aside for 
small business unless the contracting 
officer determines there is not a rea-
sonable expectation of obtaining offers 
from two or more responsible small 
business concerns that are competitive 
in terms of market prices, quality, and 
delivery. If the contracting officer does 
not proceed with the small business 
set-aside and purchases on an unre-
stricted basis, the contracting officer 
shall include in the contract file the 
reason for this unrestricted purchase. 
If the contracting officer receives only 
one acceptable offer from a responsible 
small business concern in response to a 
set-aside, the contracting officer 
should make an award to that firm. If 
the contracting officer receives no ac-
ceptable offers from responsible small 
business concerns, the set-aside shall 
be withdrawn and the requirement, if 
still valid, shall be resolicited on an 
unrestricted basis. The small business 
reservation does not preclude the 
award of a contract with a value not 
greater than $150,000 under Subpart 
19.8, Contracting with the Small Busi-
ness Administration, under 19.1007(c), 
Solicitations equal to or less than the 
ESB reserve amount, or under 19.1305, 
HUBZone set-aside procedures. 

(b) The contracting officer shall set 
aside any acquisition over $150,000 for 

small business participation when 
there is a reasonable expectation that 
(1) offers will be obtained from at least 
two responsible small business con-
cerns offering the products of different 
small business concerns (but see para-
graph (c) of this subsection); and (2) 
award will be made at fair market 
prices. Total small business set-asides 
shall not be made unless such a reason-
able expectation exists (but see 19.502– 
3 as to partial set-asides). Although 
past acquisition history of an item or 
similar items is always important, it is 
not the only factor to be considered in 
determining whether a reasonable ex-
pectation exists. In making R&D small 
business set-asides, there must also be 
a reasonable expectation of obtaining 
from small businesses the best sci-
entific and technological sources con-
sistent with the demands of the pro-
posed acquisition for the best mix of 
cost, performances, and schedules. 

(c) For small business set-asides 
other than for construction or services, 
any concern proposing to furnish a 
product that it did not itself manufac-
ture must furnish the product of a 
small business manufacturer unless the 
SBA has granted either a waiver or ex-
ception to the nonmanufacturer rule 
(see 19.102(f)). In industries where the 
SBA finds that there are no small busi-
ness manufacturers, it may issue a 
waiver to the nonmanufacturer rule 
(see 19.102(f) (4) and (5)). In addition, 
SBA has excepted procurements proc-
essed under simplified acquisition pro-
cedures (see part 13), where the antici-
pated cost of the procurement will not 
exceed $25,000, from the nonmanufac-
turer rule. Waivers permit small busi-
nesses to provide any firm’s product. 
The exception permits small businesses 
to provide any domestic firm’s product. 
In both of these cases, the contracting 
officer’s determination in paragraph 
(b)(1) of this subsection or the decision 
not to set aside a procurement reserved 
for small business under paragraph (a) 
of this subsection will be based on the 
expectation of receiving offers from at 
least two responsible small businesses, 
including nonmanufacturers, offering 
the products of different concerns. 

(d) The requirements of this sub-
section do not apply to acquisitions 
over $30,000 during the period when 
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small business set-asides cannot be 
considered for the designated industry 
groups (see 19.1007(b)). 

[60 FR 34757, July 3, 1995, as amended at 61 
FR 39209, July 26, 1996; 63 FR 70270, Dec. 18, 
1998; 64 FR 10536, Mar. 4, 1999; 65 FR 16275, 
Mar. 27, 2000; 67 FR 56121, Aug. 30, 2002; 67 FR 
70522, Nov. 22, 2002; 68 FR 4050, Jan. 27, 2003; 
69 FR 8314, Feb. 23, 2004; 70 FR 11742, Mar. 9, 
2005; 71 FR 221, Jan. 3, 2006; 71 FR 57367, Sept. 
28, 2006; 75 FR 53133, Aug. 30, 2010] 

19.502–3 Partial set-asides. 
(a) The contracting officer shall set 

aside a portion of an acquisition, ex-
cept for construction, for exclusive 
small business participation when— 

(1) A total set-aside is not appro-
priate (see 19.502–2); 

(2) The requirement is severable into 
two or more economic production runs 
or reasonable lots; 

(3) One or more small business con-
cerns are expected to have the tech-
nical competence and productive ca-
pacity to satisfy the set-aside portion 
of the requirement at a fair market 
price; 

(4) The acquisition is not subject to 
simplified acquisition procedures; and 

(5) A partial set-aside shall not be 
made if there is a reasonable expecta-
tion that only two concerns (one large 
and one small) with capability will re-
spond with offers unless authorized by 
the head of a contracting activity on a 
case-by-case basis. Similarly, a class of 
acquisitions, not including construc-
tion, may be partially set aside. Under 
certain specified conditions, partial 
set-asides may be used in conjunction 
with multiyear contracting procedures. 

(b) When the contracting officer de-
termines that a portion of an acquisi-
tion is to be set aside, the requirement 
shall be divided into a set-aside portion 
and a non-set-aside portion, each of 
which shall (1) be an economic produc-
tion run or reasonable lot and (2) have 
terms and a delivery schedule com-
parable to the other. When practicable, 
the set-aside portion should make max-
imum use of small business capacity. 

(c)(1) The contracting officer shall 
award the non-set-aside portion using 
normal contracting procedures. 

(2)(i) After all awards have been 
made on the non-set-aside portion, the 
contracting officer shall negotiate with 

eligible concerns on the set-aside por-
tion, as provided in the solicitation, 
and make award. Negotiations shall be 
conducted only with those offerors who 
have submitted responsive offers on the 
non-set-aside portion. Negotations 
shall be conducted with small business 
concerns in the order of priority as in-
dicated in the solicitation (but see (ii) 
below). The set-aside portion shall be 
awarded as provided in the solicitation. 
An offeror entitled to receive the 
award for quantities of an item under 
the non-set-aside portion and who ac-
cepts the award of additional quan-
tities under the set-aside portion shall 
not be requested to accept a lower 
price because of the increased quan-
tities of the award, nor shall negotia-
tion be conducted with a view to ob-
taining such a lower price based solely 
upon receipt of award of both portions 
of the acquisition. This does not pre-
vent acceptance by the contracting of-
ficer of voluntary reductions in the 
price from the low eligible offeror be-
fore award, acceptance of voluntary re-
funds, or the change of prices after 
award by negotiation of a contract 
modification. 

(ii) If equal low offers are received on 
the non-set-aside portion from con-
cerns eligible for the set-aside portion, 
the concern that is awarded the non- 
set-aside part of the acquisition shall 
have first priority with respect to ne-
gotiations for the set-aside. 

[48 FR 42240, Sept. 19, 1989, as amended at 53 
FR 43390, Oct. 26, 1988; 60 FR 34757, July 3, 
1995] 

19.502–4 Methods of conducting set- 
asides. 

(a) Total small business set-asides 
may be conducted by using simplified 
acquisition procedures (see part 13), 
sealed bids (see part 14), or competitive 
proposals (see part 15). Partial small 
business set-asides may be conducted 
using sealed bids (see part 14), or com-
petitive proposals (see part 15). 

(b) Except for offers on the non-set- 
aside portion of partial set-asides, of-
fers received from concerns that do not 
qualify as small business concerns 
shall be considered nonresponsive and 
shall be rejected. However, before re-
jecting an offer otherwise eligible for 
award because of questions concerning 
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the size representation, an SBA deter-
mination must be obtained (see subpart 
19.3). 

[50 FR 1743, Jan. 11, 1985, and 50 FR 52429, 
Dec. 23, 1985, as amended at 59 FR 67037, Dec. 
28, 1994; 60 FR 34757, July 3, 1995; 63 FR 70270, 
Dec. 18, 1998] 

19.502–5 Insufficient causes for not 
setting aside an acquisition. 

None of the following is, in itself, suf-
ficient cause for not setting aside an 
acquisition: 

(a) A large percentage of previous 
contracts for the required item(s) has 
been placed with small business con-
cerns. 

(b) The item is on an established 
planning list under the Industrial 
Readiness Planning Program. However, 
a total small business set-aside shall 
not be made when the list contains a 
large business Planned Emergency Pro-
ducer of the item(s) who has conveyed 
a desire to supply some or all of the re-
quired items. 

(c) The item is on a Qualified Prod-
ucts List. However, a total small busi-
ness set-aside shall not be made if the 
list contains the products of large busi-
ness unless none of the large businesses 
desires to participate in the acquisi-
tion. 

(d) A period of less than 30 days is 
available for receipt of offers. 

(e) The acquisition is classified. 
(f) Small business concerns are al-

ready receiving a fair proportion of the 
agency’s contracts for supplies and 
services. 

(g) A class small business set-aside of 
the item or service has been made by 
another contracting activity. 

(h) A ‘‘brand name or equal’’ product 
description will be used in the solicita-
tion. 

[48 FR 42240, Sept. 19, 1989, as amended at 63 
FR 70270, 70292, Dec. 18, 1998] 

19.503 Setting aside a class of acquisi-
tions for small business. 

(a) A class of acquisitions of selected 
products or services, or a portion of the 
acquisitions, may be set aside for ex-
clusive participation by small business 
concerns if individual acquisitions in 
the class will meet the criteria in 
19.502–1, 19.502–2, or 19.502–3(a). The de-
termination to make a class small 

business set-aside shall not depend on 
the existence of a current acquisition if 
future acquisitions can be clearly fore-
seen. 

(b) The determination to set aside a 
class of acquisitions for small business 
may be either unilateral or joint. 

(c) Each class small business set- 
aside determination shall be in writing 
and must— 

(1) Specifically identify the prod-
uct(s) and service(s) it covers; 

(2) Provide that the set-aside does 
not apply to any acquisition automati-
cally reserved for small business con-
cerns under 19.502–2(a). 

(3) Provide that the set-aside applies 
only to the (named) contracting of-
fice(s) making the determination; and 

(4) Provide that the set-aside does 
not apply to any individual acquisition 
if the requirement is not severable into 
two or more economic production runs 
or reasonable lots, in the case of a par-
tial class set-aside. 

(d) The contracting officer shall re-
view each individual acquisition aris-
ing under a class small business set- 
aside to identify any changes in the 
magnitude of requirements, specifica-
tions, delivery requirements, or com-
petitive market conditions that have 
occurred since the initial approval of 
the class small business set-aside. If 
there are any changes of such a mate-
rial nature as to result in probable pay-
ment of more than a fair market price 
by the Government or in a change in 
the capability of small business con-
cerns to satisfy the requirements, the 
contracting officer may withdraw or 
modify (see 19.506(a)) the unilateral or 
joint set-aside by giving written notice 
to the SBA procurement center rep-
resentative (or, if a procurement center 
representative is not assigned, see 
19.402(a)) stating the reasons. 

[48 FR 42240, Sept. 19, 1989, as amended at 53 
FR 43390, Oct. 26, 1988; 60 FR 34757, July 3, 
1995; 63 FR 70270, Dec. 18, 1998; 71 FR 36926, 
June 28, 2006] 

19.504 Inclusion of Federal Prison In-
dustries, Inc. 

When using competitive procedures 
in accordance with 8.602(a)(4), agencies 
shall include Federal Prison Industries, 
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Inc. (FPI), in the solicitation process 
and consider a timely offer from FPI. 

[69 FR 16150, Mar. 26, 2004, as amended at 71 
FR 223, Jan. 3, 2006] 

19.505 Rejecting Small Business Ad-
ministration recommendations. 

(a) If the contracting officer rejects a 
recommendation of the SBA procure-
ment center representative (or, if a 
procurement center representative is 
not assigned, see 19.402(a)) or breakout 
procurement center representative, 
written notice shall be furnished to the 
appropriate SBA representative within 
5 working days of the contracting offi-
cer’s receipt of the recommendation. 

(b) The SBA procurement center rep-
resentative (or, if a procurement center 
representative is not assigned, see 
19.402(a)) may appeal the contracting 
officer’s rejection to the head of the 
contracting activity (or designee) with-
in 2 working days after receiving the 
notice. The head of the contracting ac-
tivity (or designee) shall render a deci-
sion in writing, and provide it to the 
SBA representative within 7 working 
days. Pending issuance of a decision to 
the SBA representative, the con-
tracting officer shall suspend action on 
the acquisition. 

(c) If the head of the contracting ac-
tivity agrees that the contracting offi-
cer’s rejection was appropriate— 

(1) Within 2 working days, the SBA 
procurement center representative (or, 
if a procurement center representative 
is not assigned, see 19.402(a)) may re-
quest the contracting officer to sus-
pend action on the acquisition until 
the SBA Administrator appeals to the 
agency head (see paragraph (f) of this 
section); and 

(2) The SBA must be allowed 15 work-
ing days after making such a written 
request, within which the Adminis-
trator of SBA— 

(i) May appeal to the Secretary of the 
Department concerned; and 

(ii) Must notify the contracting offi-
cer whether the further appeal has, in 
fact, been taken. If notification is not 
received by the contracting officer 
within the 15-day period, it is deemed 
that the SBA request to suspend the 
contract action has been withdrawn 
and that an appeal to the Secretary 
was not taken. 

(d) When the contracting officer has 
been notified within the 15-day period 
that the SBA has appealed to the agen-
cy head, the head of the contracting 
activity (or designee) shall forward jus-
tification for its decision to the agency 
head. The contracting officer shall sus-
pend contract action until notification 
is received that the SBA appeal has 
been settled. 

(e) The agency head shall reply to the 
SBA within 30 working days after re-
ceiving the appeal. The decision of the 
agency head shall be final. 

(f) A request to suspend action on an 
acquisition need not be honored if the 
contracting officer determines that 
proceeding to contract award and per-
formance is in the public interest. The 
contracting officer shall include in the 
contract file a statement of the facts 
justifying the determination, and shall 
promptly notify the SBA representa-
tive of the determination and provide a 
copy of the justification. 

[60 FR 48261, Sept. 18, 1995, as amended at 67 
FR 13054, Mar. 20, 2002; 71 FR 36926, June 28, 
2006] 

19.506 Withdrawing or modifying 
small business set-asides. 

(a) If, before award of a contract in-
volving a small business set-aside, the 
contracting officer considers that 
award would be detrimental to the pub-
lic interest (e.g., payment of more than 
a fair market price), the contracting 
officer may withdraw the small busi-
ness set-aside determination whether it 
was unilateral or joint. The con-
tracting officer shall initiate a with-
drawal of an individual small business 
set-aside by giving written notice to 
the agency small business specialist 
and the SBA procurement center rep-
resentative (or, if a procurement center 
representative is not assigned, see 
19.402(a)) stating the reasons. In a simi-
lar manner, the contracting officer 
may modify a unilateral or joint class 
small business set-aside to withdraw 
one or more individual acquisitions. 

(b) If the agency small business spe-
cialist does not agree to a withdrawal 
or modification, the case shall be 
promptly referred to the SBA rep-
resentative (or, if a procurement center 
representative is not assigned, see 
19.402(a)) for review. 

VerDate Mar<15>2010 14:59 Dec 09, 2010 Jkt 220205 PO 00000 Frm 00414 Fmt 8010 Sfmt 8010 Y:\SGML\220205.XXX 220205w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



405 

Federal Acquisition Regulation 19.601 

(c) The contracting officer shall pre-
pare a written statement supporting 
any withdrawal or modification of a 
small business set-aside and include it 
in the contract file. 

[60 FR 48262, Sept. 18, 1995, as amended at 63 
FR 70270, Dec. 18, 1998; 71 FR 36926, June 28, 
2006] 

19.507 Automatic dissolution of a 
small business set-aside. 

(a) If a small business set-aside ac-
quisition or portion of an acquisition is 
not awarded, the unilateral or joint de-
termination to set the acquisition 
aside is automatically dissolved for the 
unawarded portion of the set-aside. The 
required supplies and/or services for 
which no award was made may be ac-
quired by sealed bidding or negotia-
tion, as appropriate. 

(b) Before issuing a solicitation for 
the items called for in a small business 
set-aside that was dissolved, the con-
tracting officer shall ensure that the 
delivery schedule is realistic in the 
light of all relevant factors, including 
the capabilities of small business con-
cerns. 

[48 FR 42240, Sept. 19, 1983, as amended at 50 
FR 1743, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 63 FR 70270, Dec. 18, 1998] 

19.508 Solicitation provisions and con-
tract clauses. 

(a)–(b) [Reserved] 
(c) The contracting officer shall in-

sert the clause at 52.219–6, Notice of 
Total Small Business Set-Aside, in so-
licitations and contracts involving 
total small business set-asides. The 
clause at 52.219–6 with its Alternate I 
will be used when the acquisition is for 
a product in a class for which the 
Small Business Administration has 
waived the nonmanufacturer rule (see 
19.102(f) (4) and (5)). Use the clause at 
52.219–6 with its Alternate II when in-
cluding FPI in the competition in ac-
cordance with 19.504. 

(d) The contracting officer shall in-
sert the clause at 52.219–7, Notice of 
Partial Small Business Set-Aside, in 
solicitations and contracts involving 
partial small business set-asides. The 
clause at 52.219–7 with its Alternate I 
will be used when the acquisition is for 
a product in a class for which the 
Small Business Administration has 

waived the nonmanufacturer rule (see 
19.102(f) (4) and (5)). Use the clause at 
52.219–7 with its Alternate II when in-
cluding FPI in the competition in ac-
cordance with 19.504. 

(e) The contracting officer shall in-
sert the clause at 52.219–14, Limitations 
on Subcontracting, in solicitations and 
contracts for supplies, services, and 
construction, if any portion of the re-
quirement is to be set aside for small 
business and the contract amount is 
expected to exceed $150,000. 

[48 FR 42240, June 9, 1987] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting section 19.508, see tn he List 
of CFR Sections Affected, which appears in 
the Finding Aids section of the printed vol-
ume and on GPO Access. 

Subpart 19.6—Certificates of 
Competency and Determina-
tions of Responsibility 

19.601 General. 

(a) A Certificate of Competency 
(COC) is the certificate issued by the 
Small Business Administration (SBA) 
stating that the holder is responsible 
(with respect to all elements of respon-
sibility, including, but not limited to, 
capability, competency, capacity, cred-
it, integrity, perseverance, tenacity, 
and limitations on subcontracting) for 
the purpose of receiving and per-
forming a specific Government con-
tract. 

(b) The COC program empowers the 
Small Business Administration (SBA) 
to certify to Government contracting 
officers as to all elements of responsi-
bility of any small business concern to 
receive and perform a specific Govern-
ment contract. The COC program does 
not extend to questions concerning reg-
ulatory requirements imposed and en-
forced by other Federal agencies. 

(c) The COC program is applicable to 
all Government acquisitions. A con-
tracting officer shall, upon deter-
mining an apparent successful small 
business offeror to be nonresponsible, 
refer that small business to the SBA 
for a possible COC, even if the next ac-
ceptable offer is also from a small busi-
ness. 
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