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(c) The contracting officer shall pre-
pare a written statement supporting 
any withdrawal or modification of a 
small business set-aside and include it 
in the contract file. 

[60 FR 48262, Sept. 18, 1995, as amended at 63 
FR 70270, Dec. 18, 1998; 71 FR 36926, June 28, 
2006] 

19.507 Automatic dissolution of a 
small business set-aside. 

(a) If a small business set-aside ac-
quisition or portion of an acquisition is 
not awarded, the unilateral or joint de-
termination to set the acquisition 
aside is automatically dissolved for the 
unawarded portion of the set-aside. The 
required supplies and/or services for 
which no award was made may be ac-
quired by sealed bidding or negotia-
tion, as appropriate. 

(b) Before issuing a solicitation for 
the items called for in a small business 
set-aside that was dissolved, the con-
tracting officer shall ensure that the 
delivery schedule is realistic in the 
light of all relevant factors, including 
the capabilities of small business con-
cerns. 

[48 FR 42240, Sept. 19, 1983, as amended at 50 
FR 1743, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 63 FR 70270, Dec. 18, 1998] 

19.508 Solicitation provisions and con-
tract clauses. 

(a)–(b) [Reserved] 
(c) The contracting officer shall in-

sert the clause at 52.219–6, Notice of 
Total Small Business Set-Aside, in so-
licitations and contracts involving 
total small business set-asides. The 
clause at 52.219–6 with its Alternate I 
will be used when the acquisition is for 
a product in a class for which the 
Small Business Administration has 
waived the nonmanufacturer rule (see 
19.102(f) (4) and (5)). Use the clause at 
52.219–6 with its Alternate II when in-
cluding FPI in the competition in ac-
cordance with 19.504. 

(d) The contracting officer shall in-
sert the clause at 52.219–7, Notice of 
Partial Small Business Set-Aside, in 
solicitations and contracts involving 
partial small business set-asides. The 
clause at 52.219–7 with its Alternate I 
will be used when the acquisition is for 
a product in a class for which the 
Small Business Administration has 

waived the nonmanufacturer rule (see 
19.102(f) (4) and (5)). Use the clause at 
52.219–7 with its Alternate II when in-
cluding FPI in the competition in ac-
cordance with 19.504. 

(e) The contracting officer shall in-
sert the clause at 52.219–14, Limitations 
on Subcontracting, in solicitations and 
contracts for supplies, services, and 
construction, if any portion of the re-
quirement is to be set aside for small 
business and the contract amount is 
expected to exceed $150,000. 

[48 FR 42240, June 9, 1987] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting section 19.508, see tn he List 
of CFR Sections Affected, which appears in 
the Finding Aids section of the printed vol-
ume and on GPO Access. 

Subpart 19.6—Certificates of 
Competency and Determina-
tions of Responsibility 

19.601 General. 

(a) A Certificate of Competency 
(COC) is the certificate issued by the 
Small Business Administration (SBA) 
stating that the holder is responsible 
(with respect to all elements of respon-
sibility, including, but not limited to, 
capability, competency, capacity, cred-
it, integrity, perseverance, tenacity, 
and limitations on subcontracting) for 
the purpose of receiving and per-
forming a specific Government con-
tract. 

(b) The COC program empowers the 
Small Business Administration (SBA) 
to certify to Government contracting 
officers as to all elements of responsi-
bility of any small business concern to 
receive and perform a specific Govern-
ment contract. The COC program does 
not extend to questions concerning reg-
ulatory requirements imposed and en-
forced by other Federal agencies. 

(c) The COC program is applicable to 
all Government acquisitions. A con-
tracting officer shall, upon deter-
mining an apparent successful small 
business offeror to be nonresponsible, 
refer that small business to the SBA 
for a possible COC, even if the next ac-
ceptable offer is also from a small busi-
ness. 
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(d) When a solicitation requires a 
small business to adhere to the limita-
tions on subcontracting, a contracting 
officer’s finding that a small business 
cannot comply with the limitation 
shall be treated as an element of re-
sponsibility and shall be subject to the 
COC process. When a solicitation re-
quires a small business to adhere to the 
definition of a nonmanufacturer, a con-
tracting officer’s determination that 
the small business does not comply 
shall be processed in accordance with 
subpart 19.3. 

(e) Contracting officers, including 
those located overseas, are required to 
comply with this subpart for U.S. small 
business concerns. 

[48 FR 42240, Sept. 19, 1983, as amended at 51 
FR 2664, Jan. 17, 1986; 54 FR 34754, Aug. 21, 
1989; 59 FR 67036, Dec. 28, 1994; 61 FR 67410, 
Dec. 20, 1996; 62 FR 44820, Aug. 22, 1997] 

19.602 Procedures. 

19.602–1 Referral. 

(a) Upon determining and docu-
menting that an apparent successful 
small business offeror lacks certain 
elements of responsibility (including, 
but not limited to, capability, com-
petency, capacity, credit, integrity, 
perseverance, tenacity, and limitations 
on subcontracting but for sureties see 
28.101–3(f) and 28.203(c)), the con-
tracting officer shall— 

(1) Withhold contract award (see 
19.602–3); and 

(2) Refer the matter to the cognizant 
SBA Government Contracting Area Of-
fice (Area Office) serving the area in 
which the headquarters of the offeror is 
located, in accordance with agency pro-
cedures, except that referral is not nec-
essary if the small business concern— 

(i) Is determined to be unqualified 
and ineligible because it does not meet 
the standard in 9.104–1(g); provided, 
that the determination is approved by 
the chief of the contracting office; or 

(ii) Is suspended or debarred under 
Executive Order 11246 or subpart 9.4. 

(b) If a partial set-aside is involved, 
the contracting officer shall refer to 
the SBA the entire quantity to which 
the concern may be entitled, if respon-
sible. 

(c) The referral shall include— 

(1) A notice that a small business 
concern has been determined to be non-
responsible, specifying the elements of 
responsibility the contracting officer 
found lacking; and 

(2) If applicable, a copy of the fol-
lowing: 

(i) Solicitation. 
(ii) Final offer submitted by the con-

cern whose responsibility is at issue for 
the procurement. 

(iii) Abstract of bids or the con-
tracting officer’s price negotiation 
memorandum. 

(iv) Preaward survey. 
(v) Technical data package (including 

drawings, specifications and statement 
of work). 

(vi) Any other justification and docu-
mentation used to arrive at the non-
responsibility determination. 

(d) For any single acquisition, the 
contracting officer shall make only one 
referral at a time regarding a deter-
mination of nonresponsibility. 

(e) Contract award shall be withheld 
by the contracting officer for a period 
of 15 business days (or longer if agreed 
to by the SBA and the contracting offi-
cer) following receipt by the appro-
priate SBA Area Office of a referral 
that includes all required documenta-
tion. 

[48 FR 42240, Sept. 19, 1983, as amended at 51 
FR 27489, July 31, 1986; 62 FR 44820, Aug. 22, 
1997; 70 FR 57461, Sept. 30, 2005] 

19.602–2 Issuing or denying a Certifi-
cate of Competency (COC). 

Within 15 business days (or a longer 
period agreed to by the SBA and the 
contracting agency) after receiving a 
notice that a small business concern 
lacks certain elements of responsi-
bility, the SBA Area Office will take 
the following actions: 

(a) Inform the small business concern 
of the contracting officer’s determina-
tion and offer it an opportunity to 
apply to the SBA for a COC. (A concern 
wishing to apply for a COC should no-
tify the SBA Area Office serving the 
geographical area in which the head-
quarters of the offeror is located.) 

(b) Upon timely receipt of a complete 
and acceptable application, elect to 
visit the applicant’s facility to review 
its responsibility. 
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(1) The COC review process is not 
limited to the areas of nonresponsi-
bility cited by the contracting officer. 

(2) The SBA may, at its discretion, 
independently evaluate the COC appli-
cant for all elements of responsibility, 
but may presume responsibility exists 
as to elements other than those cited 
as deficient. 

(c) Consider denying a COC for rea-
sons of nonresponsibility not originally 
cited by the contracting officer. 

(d) When the Area Director deter-
mines that a COC is warranted (for 
contracts valued at $25,000,000 or less), 
notify the contracting officer and pro-
vide the following options: 

(1) Accept the Area Director’s deci-
sion to issue a COC and award the con-
tract to the concern. The COC issuance 
letter will then be sent, including as an 
attachment a detailed rationale for the 
decision; or 

(2) Ask the Area Director to suspend 
the case for one or more of the fol-
lowing purposes: 

(i) To permit the SBA to forward a 
detailed rationale for the decision to 
the contracting officer for review with-
in a specified period of time. 

(ii) To afford the contracting officer 
the opportunity to meet with the Area 
Office to review all documentation con-
tained in the case file and to attempt 
to resolve any issues. 

(iii) To submit any information to 
the SBA Area Office that the con-
tracting officer believes the SBA did 
not consider (at which time the SBA 
Area Office will establish a new sus-
pense date mutually agreeable to the 
contracting officer and the SBA). 

(iv) To permit resolution of an appeal 
by the contracting agency to SBA 
Headquarters under 19.602–3. However, 
there is no contracting officer’s appeal 
when the Area Office proposes to issue 
a COC valued at $100,000 or less. 

(e) At the completion of the process, 
notify the concern and the contracting 
officer that the COC is denied or is 
being issued. 

(f) Refer recommendations for 
issuing a COC on contracts greater 
than $25,000,000 to SBA Headquarters. 

[62 FR 44820, Aug. 22, 1997] 

19.602–3 Resolving differences be-
tween the agency and the Small 
Business Administration. 

(a) COCs valued between $100,000 and 
$25,000,000. (1) When disagreements 
arise about a concern’s ability to per-
form, the contracting officer and the 
SBA shall make every effort to reach a 
resolution before the SBA takes final 
action on a COC. This shall be done 
through the complete exchange of in-
formation and in accordance with 
agency procedures. If agreement can-
not be reached between the contracting 
officer and the SBA Area Office, the 
contracting officer shall request that 
the Area Office suspend action and 
refer the matter to SBA Headquarters 
for review. The SBA Area Office shall 
honor the request for a review if the 
contracting officer agrees to withhold 
award until the review process is con-
cluded. Without an agreement to with-
hold award, the SBA Area Office will 
issue the COC in accordance with appli-
cable SBA regulations. 

(2) SBA Headquarters will furnish 
written notice to the procuring agen-
cy’s Director, Office of Small and Dis-
advantaged Business Utilization 
(OSDBU) or other designated official 
(with a copy to the contracting officer) 
that the case file has been received and 
that an appeal decision may be re-
quested by an authorized official. 

(3) If the contracting agency decides 
to file an appeal, it must notify SBA 
Headquarters through its procuring 
agency’s Director, OSDBU, or other 
designated official, within 10 business 
days (or a time period agreed upon by 
both agencies) that it intends to appeal 
the issuance of the COC. 

(4) The appeal and any supporting 
documentation shall be filed by the 
procuring agency’s Director, OSDBU, 
or other designated official, within 10 
business days (or a period agreed upon 
by both agencies) after SBA Head-
quarters receives the agency’s notifica-
tion in accordance with paragraph 
(a)(3) of this subsection. 

(5) The SBA Associate Administrator 
for Government Contracting will make 
a final determination, in writing, to 
issue or to deny the COC. 

(b) SBA Headquarters’ decisions on 
COCs valued over $25,000,000. (1) Prior to 
taking final action, SBA Headquarters 
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will contact the contracting agency 
and offer it the following options: 

(i) To request that the SBA suspend 
case processing to allow the agency to 
meet with SBA Headquarters personnel 
and review all documentation con-
tained in the case file; or 

(ii) To submit to SBA Headquarters 
for evaluation any information that 
the contracting agency believes has 
not been considered. 

(2) After reviewing all available in-
formation, the SBA will make a final 
decision to either issue or deny the 
COC. 

(c) Reconsideration of a COC after 
issuance. (1) The SBA reserves the right 
to reconsider its issuance of a COC, 
prior to contract award, if— 

(i) The COC applicant submitted false 
information or omitted materially ad-
verse information; or 

(ii) The COC has been issued for more 
than 60 days (in which case the SBA 
may investigate the firm’s current cir-
cumstances). 

(2) When the SBA reconsiders and re-
affirms the COC, the procedures in sub-
section 19.602–2 do not apply. 

(3) Denial of a COC by the SBA does 
not preclude a contracting officer from 
awarding a contract to the referred 
concern, nor does it prevent the con-
cern from making an offer on any other 
procurement. 

[62 FR 44821, Aug. 22, 1997] 

19.602–4 Awarding the contract. 
(a) If new information causes the 

contracting officer to determine that 
the concern referred to the SBA is ac-
tually responsible to perform the con-
tract, and award has not already been 
made under paragraph (c) below, the 
contracting officer shall reverse the de-
termination of nonresponsibility, no-
tify the SBA of this action, withdraw 
the referral, and proceed to award the 
contract. 

(b) The contracting officer shall 
award the contract to the concern in 
question if the SBA issues a COC after 
receiving the referral. An SBA-cer-
tified concern shall not be required to 
meet any other requirements of respon-
sibility. SBA COC’s are conclusive with 
respect to all elements of responsi-
bility of prospective small business 
contractors. 

(c) The contracting officer shall pro-
ceed with the acquisition and award 
the contract to another appropriately 
selected and responsible offeror if the 
SBA has not issued a COC within 15 
business days (or a longer period of 
time agreed to with the SBA) after re-
ceiving the referral. 

Subpart 19.7—The Small Business 
Subcontracting Program 

19.701 Definitions. 
As used in this subpart— 
Alaska Native Corporation (ANC) 

means any Regional Corporation, Vil-
lage Corporation, Urban Corporation, 
or Group Corporation organized under 
the laws of the State of Alaska in ac-
cordance with the Alaska Native 
Claims Settlement Act, as amended (43 
U.S.C.A. 1601, et seq.) and which is con-
sidered a minority and economically 
disadvantaged concern under the cri-
teria at 43 U.S.C. 1626(e)(1). This defini-
tion also includes ANC direct and indi-
rect subsidiary corporations, joint ven-
tures, and partnerships that meet the 
requirements of 43 U.S.C. 1626(e)(2). 

Commercial plan means a subcon-
tracting plan (including goals) that 
covers the offeror’s fiscal year and that 
applies to the entire production of 
commercial items sold by either the 
entire company or a portion thereof 
(e.g., division, plant, or product line). 

Electronic Subcontracting Reporting 
System (eSRS) means the Government-
wide, electronic, web-based system for 
small business subcontracting program 
reporting. 

Failure to make a good faith effort to 
comply with the subcontracting plan 
means willful or intentional failure to 
perform in accordance with the re-
quirements of the subcontracting plan, 
or willful or intentional action to frus-
trate the plan. 

Indian tribe means any Indian tribe, 
band, group, pueblo, or community, in-
cluding native villages and native 
groups (including corporations orga-
nized by Kenai, Juneau, Sitka, and Ko-
diak) as defined in the Alaska Native 
Claims Settlement Act (43 U.S.C.A. 
1601 et seq.), that is recognized by the 
Federal Government as eligible for 
services from the Bureau of Indian Af-
fairs in accordance with 25 U.S.C. 
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