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(iv) Any acquisition for noncommer-
cial supplies or services treated as 
commercial items at 12.102(f)(1), except 
sole source contracts greater than $17.5 
million, is exempt from the require-
ments for certified cost or pricing data 
(41 U.S.C. 428a). 

(4) Waivers. The head of the con-
tracting activity (HCA) may, without 
power of delegation, waive the require-
ment for submission of certified cost or 
pricing data in exceptional cases. The 
authorization for the waiver and the 
supporting rationale shall be in writ-
ing. The HCA may consider waiving the 
requirement if the price can be deter-
mined to be fair and reasonable with-
out submission of certified cost or pric-
ing data. For example, if certified cost 
or pricing data were furnished on pre-
vious production buys and the con-
tracting officer determines such data 
are sufficient, when combined with up-
dated data, a waiver may be granted. If 
the HCA has waived the requirement 
for submission of certified cost or pric-
ing data, the contractor or higher-tier 
subcontractor to whom the waiver re-
lates shall be considered as having been 
required to provide certified cost or 
pricing data. Consequently, award of 
any lower-tier subcontract expected to 
exceed the certified cost or pricing 
data threshold requires the submission 
of certified cost or pricing data un-
less— 

(i) An exception otherwise applies to 
the subcontract; or 

(ii) The waiver specifically includes 
the subcontract and the rationale sup-
porting the waiver for that sub-
contract. 

[62 FR 51230, Sept. 30, 1997, as amended at 64 
FR 10545, Mar. 4, 1999; 64 FR 51836, Sept. 24, 
1999; 66 FR 2129, Jan. 10, 2001; 69 FR 8314, Feb. 
23, 2004; 69 FR 76352, Dec. 20, 2004; 70 FR 33660, 
June 8, 2005; 71 FR 36930, June 28, 2006; 71 FR 
57367, Sept. 28, 2006; 74 FR 11827, Mar. 19, 2009; 
74 FR 52853, Oct. 14, 2009; 75 FR 13414, Mar. 19, 
2010; 75 FR 53133, 53143, Aug. 30, 2010] 

15.403–2 Other circumstances where 
certified cost or pricing data are 
not required. 

(a) The exercise of an option at the 
price established at contract award or 
initial negotiation does not require 
submission of certified cost or pricing 
data. 

(b) Certified cost or pricing data are 
not required for proposals used solely 
for overrun funding or interim billing 
price adjustments. 

[75 FR 53143, Aug. 30, 2010] 

15.403–3 Requiring data other than 
certified cost or pricing data. 

(a)(1) In those acquisitions that do 
not require certified cost or pricing 
data, the contracting officer shall— 

(i) Obtain whatever data are avail-
able from Government or other sec-
ondary sources and use that data in de-
termining a fair and reasonable price; 

(ii) Require submission of data other 
than certified cost or pricing data, as 
defined in 2.101, from the offeror to the 
extent necessary to determine a fair 
and reasonable price (10 U.S.C. 
2306a(d)(1) and 41 U.S.C. 254b(d)(1)) if 
the contracting officer determines that 
adequate data from sources other than 
the offeror are not available. This in-
cludes requiring data from an offeror 
to support a cost realism analysis; 

(iii) Consider whether cost data are 
necessary to determine a fair and rea-
sonable price when there is not ade-
quate price competition; 

(iv) Require that the data submitted 
by the offeror include, at a minimum, 
appropriate data on the prices at which 
the same item or similar items have 
previously been sold, adequate for de-
termining the reasonableness of the 
price unless an exception under 15.403– 
1(b)(1) or (2) applies; and 

(v) Consider the guidance in section 
3.3, chapter 3, volume I, of the Contract 
Pricing Reference Guide cited at 15.404– 
1(a)(7) to determine the data an offeror 
shall be required to submit. 

(2) The contractor’s format for sub-
mitting the data should be used (see 
15.403–5(b)(2)). 

(3) The contracting officer shall en-
sure that data used to support price ne-
gotiations are sufficiently current to 
permit negotiation of a fair and reason-
able price. Requests for updated offeror 
data should be limited to data that af-
fect the adequacy of the proposal for 
negotiations, such as changes in price 
lists. 

(4) As specified in section 808 of the 
Strom Thurmond National Defense Au-
thorization Act for Fiscal Year 1999 
(Pub. L. 105–261), an offeror who does 
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not comply with a requirement to sub-
mit data for a contract or subcontract 
in accordance with paragraph (a)(1) of 
this subsection is ineligible for award 
unless the HCA determines that it is in 
the best interest of the Government to 
make the award to that offeror, based 
on consideration of the following: 

(i) The effort made to obtain the 
data. 

(ii) The need for the item or service. 
(iii) Increased cost or significant 

harm to the Government if award is 
not made. 

(b) Adequate price competition. When 
adequate price competition exists (see 
15.403–1(c)(1)), generally no additional 
data are necessary to determine the 
reasonableness of price. However, if 
there are unusual circumstances where 
it is concluded that additional data are 
necessary to determine the reasonable-
ness of price, the contracting officer 
shall, to the maximum extent prac-
ticable, obtain the additional data 
from sources other than the offeror. In 
addition, the contracting officer should 
request data to determine the cost re-
alism of competing offers or to evalu-
ate competing approaches. 

(c) Commercial items. (1) At a min-
imum, the contracting officer must use 
price analysis to determine whether 
the price is fair and reasonable when-
ever the contracting officer acquires a 
commercial item (see 15.404–1(b)). The 
fact that a price is included in a cata-
log does not, in and of itself, make it 
fair and reasonable. If the contracting 
officer cannot determine whether an 
offered price is fair and reasonable, 
even after obtaining additional data 
from sources other than the offeror, 
then the contracting officer shall re-
quire the offeror to submit data other 
than certified cost or pricing data to 
support further analysis (see 15.404–1). 
This data may include history of sales 
to non-governmental and governmental 
entities, cost data, or any other infor-
mation the contracting officer requires 
to determine the price is fair and rea-
sonable. Unless an exception under 
15.403–1(b)(1) or (2) applies, the con-
tracting officer shall require that the 
data submitted by the offeror include, 
at a minimum, appropriate data on the 
prices at which the same item or simi-
lar items have previously been sold, 

adequate for determining the reason-
ableness of the price. 

(2) Limitations relating to commercial 
items (10 U.S.C. 2306a(d)(2) and 41 U.S.C. 
254b(d)(2)). (i) The contracting officer 
shall limit requests for sales data re-
lating to commercial items to data for 
the same or similar items during a rel-
evant time period. 

(ii) The contracting officer shall, to 
the maximum extent practicable, limit 
the scope of the request for data relat-
ing to commercial items to include 
only data that are in the form regu-
larly maintained by the offeror as part 
of its commercial operations. 

(iii) The Government shall not dis-
close outside the Government data ob-
tained relating to commercial items 
that is exempt from disclosure under 
24.202(a) or the Freedom of Information 
Act (5 U.S.C. 552(b)). 

(3) For services that are not offered 
and sold competitively in substantial 
quantities in the commercial market-
place, but are of a type offered and sold 
competitively in substantial quantities 
in the commercial marketplace, see 
15.403–1(c)(3)(ii). 

[75 FR 53143, Aug. 30, 2010] 

15.403–4 Requiring certified cost or 
pricing data (10 U.S.C. 2306a and 41 
U.S.C. 254b). 

(a)(1) The contracting officer shall 
obtain certified cost or pricing data 
only if the contracting officer con-
cludes that none of the exceptions in 
15.403–1(b) applies. However, if the con-
tracting officer has reason to believe 
exceptional circumstances exist and 
has sufficient data available to deter-
mine a fair and reasonable price, then 
the contracting officer should consider 
requesting a waiver under the excep-
tion at 15.403–1(b)(4). The threshold for 
obtaining certified cost or pricing data 
is $700,000. Unless an exception applies, 
certified cost or pricing data are re-
quired before accomplishing any of the 
following actions expected to exceed 
the current threshold or, in the case of 
existing contracts, the threshold speci-
fied in the contract: 

(i) The award of any negotiated con-
tract (except for undefinitized actions 
such as letter contracts). 

(ii) The award of a subcontract at 
any tier, if the contractor and each 
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