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(c) Insert the clause at 52.216–20, Defi-
nite Quantity, in solicitations and con-
tracts when a definite-quantity con-
tract is contemplated. 

(d)(1) Insert the clause at 52.216–21, 
Requirements, in solicitations and con-
tracts when a requirements contract is 
contemplated. 

(2) If the contract is for nonpersonal 
services and related supplies and covers 
estimated requirements that exceed a 
specific Government activity’s internal 
capability to produce or perform, use 
the clause with its Alternate I. 

(3) If the contract includes subsist-
ence for both Government use and re-
sale in the same Schedule, and similar 
products may be acquired on a brand- 
name basis, use the clause with its Al-
ternate II (but see paragraph (d)(5) of 
this section). 

(4) If the contract involves a partial 
small business set-aside, use the clause 
with its Alternate III (but see subpara-
graph (5) below). 

(5) If the contract— 
(i) Includes subsistence for Govern-

ment use and resale in the same sched-
ule and similar products may be ac-
quired on a brand-name basis; and 

(ii) Involves a partial small business 
set-aside, use the clause with its Alter-
nate IV. 

(e) Insert the clause at 52.216–22, In-
definite Quantity, in solicitations and 
contracts when an indefinite-quantity 
contract is contemplated. 

(f) Insert the provision at 52.216–27, 
Single or Multiple Awards, in solicita-
tions for indefinite-quantity contracts 
that may result in multiple contract 
awards. Modify the provision to specify 
the estimated number of awards. Do 
not use this provision for advisory and 
assistance services contracts that ex-
ceed 3 years and $12.5 million (includ-
ing all options). 

(g) Insert the provision at 52.216–28, 
Multiple Awards for Advisory and As-
sistance Services, in solicitations for 
task-order contracts for advisory and 
assistance services that exceed 3 years 
and $12.5 million (including all op-
tions), unless a determination has been 
made under 16.504(c)(2)(i)(A). Modify 

the provision to specify the estimated 
number of awards. 

[48 FR 42219, Sept. 19, 1983; 60 FR 48260, Sept. 
18, 1995. Redesignated and amended at 60 FR 
49726, 49727, Sept. 26, 1995; 65 FR 24320, Apr. 
25, 2000; 71 FR 57367, Sept. 28, 2006; 75 FR 
53133, Aug. 30, 2010] 

Subpart 16.6—Time-and-Materials, 
Labor-Hour, and Letter Contracts 

16.601 Time-and-materials contracts. 

(a) Definitions for the purposes of Time- 
and-Materials Contracts. 

Direct materials means those mate-
rials that enter directly into the end 
product, or that are used or consumed 
directly in connection with the fur-
nishing of the end product or service. 

Hourly rate means the rate(s) pre-
scribed in the contract for payment for 
labor that meets the labor category 
qualifications of a labor category spec-
ified in the contract that are— 

(1) Performed by the contractor; 
(2) Performed by the subcontractors; 

or 
(3) Transferred between divisions, 

subsidiaries, or affiliates of the con-
tractor under a common control. 

Materials means— 
(1) Direct materials, including sup-

plies transferred between divisions, 
subsidiaries, or affiliates of the con-
tractor under a common control; 

(2) Subcontracts for supplies and in-
cidental services for which there is not 
a labor category specified in the con-
tract; 

(3) Other direct costs (e.g., incidental 
services for which there is not a labor 
category specified in the contract, 
travel, computer usage charges, etc.); 
and 

(4) Applicable indirect costs. 
(b) Description. A time-and-materials 

contract provides for acquiring sup-
plies or services on the basis of— 

(1) Direct labor hours at specified 
fixed hourly rates that include wages, 
overhead, general and administrative 
expenses, and profit; and 

(2) Actual cost for materials (except 
as provided for in 31.205–26(e) and (f)). 

(c) Application. A time-and-materials 
contract may be used only when it is 
not possible at the time of placing the 
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contract to estimate accurately the ex-
tent or duration of the work or to an-
ticipate costs with any reasonable de-
gree of confidence. See 12.207(b) for the 
use of time-and-material contracts for 
certain commercial services. 

(1) Government surveillance. A time- 
and-materials contract provides no 
positive profit incentive to the con-
tractor for cost control or labor effi-
ciency. Therefore, appropriate Govern-
ment surveillance of contractor per-
formance is required to give reasonable 
assurance that efficient methods and 
effective cost controls are being used. 

(2) Fixed hourly rates. (i) The contract 
shall specify separate fixed hourly 
rates that include wages, overhead, 
general and administrative expenses, 
and profit for each category of labor 
(see 16.601(e)(1)). 

(ii) For acquisitions of noncommer-
cial items awarded without adequate 
price competition (see 15.403–1(c)(1)), 
the contract shall specify separate 
fixed hourly rates that include wages, 
overhead, general and administrative 
expenses, and profit for each category 
of labor to be performed by— 

(A) The contractor; 
(B) Each subcontractor; and 
(C) Each division, subsidiary, or affil-

iate of the contractor under a common 
control. 

(iii) For contract actions that are not 
awarded using competitive procedures, 
unless exempt under paragraph 
(c)(2)(iv) of this section, the fixed hour-
ly rates for services transferred be-
tween divisions, subsidiaries, or affili-
ates of the contractor under a common 
control— 

(A) Shall not include profit for the 
transferring organization; but 

(B) May include profit for the prime 
contractor. 

(iv) For contract actions that are not 
awarded using competitive procedures, 
the fixed hourly rates for services that 
meet the definition of commercial item 
at 2.101 that are transferred between 
divisions, subsidiaries, or affiliates of 
the contractor under a common control 
may be the established catalog or mar-
ket rate when— 

(A) It is the established practice of 
the transferring organization to price 
interorganizational transfers at other 
than cost for commercial work of the 

contractor or any division, subsidiary 
or affiliate of the contractor under a 
common control; and 

(B) The contracting officer has not 
determined the price to be unreason-
able. 

(3) Material handling costs. When in-
cluded as part of material costs, mate-
rial handling costs shall include only 
costs clearly excluded from the labor- 
hour rate. Material handling costs may 
include all appropriate indirect costs 
allocated to direct materials in accord-
ance with the contractor’s usual ac-
counting procedures consistent with 
Part 31. 

(d) Limitations. A time-and-materials 
contract may be used only if— 

(1) The contracting officer prepares a 
determination and findings that no 
other contract type is suitable. The de-
termination and finding shall be— 

(i) Signed by the contracting officer 
prior to the execution of the base pe-
riod or any option periods of the con-
tracts; and 

(ii) Approved by the head of the con-
tracting activity prior to the execution 
of the base period when the base period 
plus any option periods exceeds three 
years; and 

(2) The contract includes a ceiling 
price that the contractor exceeds at its 
own risk. The contracting officer shall 
document the contract file to justify 
the reasons for and amount of any sub-
sequent change in the ceiling price. 
Also see 12.207(b) for further limita-
tions on use of Time-and-Materials or 
Labor Hour contracts for acquisition of 
commercial items. 

(e) Solicitation provisions. (1) The con-
tracting officer shall insert the provi-
sion at 52.216–29, Time-and-Materials/ 
Labor-Hour Proposal Requirements— 
Non-Commercial Item Acquisitions 
With Adequate Price Competition, in 
solicitations contemplating use of a 
Time-and-Materials or Labor-Hour 
type of contract for noncommercial 
items, if the price is expected to be 
based on adequate price competition. If 
authorized by agency procedures, the 
contracting officer may amend the pro-
vision to make mandatory one of the 
three approaches in paragraph (c) of 
the provision, and/or to require the 
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identification of all subcontractors, di-
visions, subsidiaries, or affiliates in-
cluded in a blended labor rate. 

(2) The contracting officer shall in-
sert the provision at 52.216–30, Time- 
and-Materials/Labor-Hour Proposal Re-
quirements—Non-Commercial Item Ac-
quisitions without Adequate Price 
Competition, in solicitations for non-
commercial items contemplating use of 
a Time-and-Materials or Labor-Hour 
type of contract if the price is not ex-
pected to be based on adequate price 
competition. 

(3) The contracting officer shall in-
sert the provision at 52.216–31, Time- 
and-Materials/Labor-Hour Proposal Re-
quirements—Commercial Item Acquisi-
tions, in solicitations contemplating 
use of a Commercial Time-and-Mate-
rials or Labor-Hour contract. 

[71 FR 74664, 74677, Dec. 12, 2006] 

16.602 Labor-hour contracts. 

Description. A labor-hour contract is 
a variation of the time-and-materials 
contract, differing only in that mate-
rials are not supplied by the con-
tractor. See 12.207(b), 16.601(c), and 
16.601(d) for application and limita-
tions, for time-and-materials contracts 
that also apply to labor-hour con-
tracts. See 12.207(b) for the use of 
labor-hour contracts for certain com-
mercial services. 

[71 FR 74677, Dec. 12, 2006] 

16.603 Letter contracts. 

16.603–1 Description. 

A letter contract is a written pre-
liminary contractual instrument that 
authorizes the contractor to begin im-
mediately manufacturing supplies or 
performing services. 

16.603–2 Application. 

(a) A letter contract may be used 
when (1) the Government’s interests 
demand that the contractor be given a 
binding commitment so that work can 
start immediately and (2) negotiating a 
definitive contract is not possible in 
sufficient time to meet the require-
ment. However, a letter contract 
should be as complete and definite as 
feasible under the circumstances. 

(b) When a letter contract award is 
based on price competition, the con-
tracting officer shall include an overall 
price ceiling in the letter contract. 

(c) Each letter contract shall, as re-
quired by the clause at 52.216–25, Con-
tract Definitization, contain a nego-
tiated definitization schedule including 
(1) dates for submission of the contrac-
tor’s price proposal, required certified 
cost or pricing data and data other 
than certified cost or pricing data; and, 
if required, make-or-buy and subcon-
tracting plans, (2) a date for the start 
of negotiations, and (3) a target date 
for definitization, which shall be the 
earliest practicable date for 
definitization. The schedule will pro-
vide for definitization of the contract 
within 180 days after the date of the 
letter contract or before completion of 
40 percent of the work to be performed, 
whichever occurs first. However, the 
contracting officer may, in extreme 
cases and according to agency proce-
dures, authorize an additional period. 
If, after exhausting all reasonable ef-
forts, the contracting officer and the 
contractor cannot negotiate a defini-
tive contract because of failure to 
reach agreement as to price or fee, the 
clause at 52.216–25 requires the con-
tractor to proceed with the work and 
provides that the contracting officer 
may, with the approval of the head of 
the contracting activity, determine a 
reasonable price or fee in accordance 
with subpart 15.4 and part 31, subject to 
appeal as provided in the Disputes 
clause. 

(d) The maximum liability of the 
Government inserted in the clause at 
52.216–24, Limitation of Government Li-
ability, shall be the estimated amount 
necessary to cover the contractor’s re-
quirements for funds before 
definitization. However, it shall not ex-
ceed 50 percent of the estimated cost of 
the definitive contract unless approved 
in advance by the official that author-
ized the letter contract. 

(e) The contracting officer shall as-
sign a priority rating to the letter con-
tract if it is appropriate under 11.604. 

[48 FR 42219, Sept. 19, 1983, as amended at 60 
FR 48248, Sept. 18, 1995; 62 FR 51270, Sept. 30, 
1997; 75 FR 53148, Aug. 30, 2010] 
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