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(c) If the head of an agency finds that 
the administratively determined liq-
uidated damages due under paragraph 
(a) of this section are incorrect, or that 
the contractor or subcontractor inad-
vertently violated the Act despite the 
exercise of due care, the agency head 
may— 

(1) Reduce the amount of liquidated 
damages assessed for liquidated dam-
ages of $500 or less; 

(2) Release the contractor or subcon-
tractor from the liability for liquidated 
damages of $500 or less; or 

(3) Recommend that the Secretary of 
Labor reduce or waive liquidated dam-
ages over $500. 

(d) After the contracting officer de-
termines the liquidated damages and 
the contractor makes appropriate pay-
ments, disburse any remaining assess-
ments in accordance with agency pro-
cedures. 

[65 FR 46065, July 26, 2000] 

22.303 Administration and enforce-
ment. 

The procedures and reports required 
for construction contracts in subpart 
22.4 also apply to investigations of al-
leged violations of the Act on other 
than construction contracts. 

22.304 Variations, tolerances, and ex-
emptions. 

(a) The Secretary of Labor under 40 
U.S.C. 3706, upon the Secretary’s initia-
tive or at the request of any Federal 
agency, may provide reasonable limita-
tions and allow variations, tolerances, 
and exemptions to and from any or all 
provisions of the Act (see 29 CFR 5.15). 

(b) The Secretary of Labor may make 
variations, tolerances, and exemptions 
from the regulatory requirements of 
applicable parts of 29 CFR when the 
Secretary finds that such action is nec-
essary and proper in the public interest 
or to prevent injustice and undue hard-
ship (see 29 CFR 5.14). 

[51 FR 12293, Apr. 9, 1986, as amended at 70 
FR 57454, Sept. 30, 2005] 

22.305 Contract clause. 
Insert the clause at 52.222–4, Contract 

Work Hours and Safety Standards 
Act—Overtime Compensation, in solici-
tations and contracts (including, for 

this purpose, basic ordering agree-
ments) when the contract may require 
or involve the employment of laborers 
or mechanics. However, do not include 
the clause in solicitations and con-
tracts— 

(a) Valued at or below $150,000; 
(b) For commercial items; 
(c) For transportation or the trans-

mission of intelligence; 
(d) To be performed outside the 

United States, Puerto Rico, American 
Samoa, Guam, the U.S. Virgin Islands, 
Johnston Island, Wake Island, and 
Outer Continental Shelf lands as de-
fined in the Outer Continental Shelf 
Lands Act (43 U.S.C. 1331) (29 CFR 5.15); 

(e) For work to be done solely in ac-
cordance with the Walsh-Healey Public 
Contracts Act (see subpart 22.6); 

(f) For supplies that include inci-
dental services that do not require sub-
stantial employment of laborers or me-
chanics; or 

(g) Exempt under regulations of the 
Secretary of Labor (29 CFR 5.15). 

[68 FR 28082, May 22, 2003, as amended at 71 
FR 57367, Sept. 28, 2006, 75 FR 53133, Aug. 30, 
2010] 

Subpart 22.4—Labor Standards for 
Contracts Involving Construction 

SOURCE: 53 FR 4935, Feb. 18, 1988, unless 
otherwise noted. 

22.400 Scope of subpart. 
This subpart implements the statutes 

which prescribe labor standards re-
quirements for contracts in excess of 
$2,000 for construction, alteration, or 
repair, including painting and deco-
rating, of public buildings and public 
works. (See definition of Construction, 
alteration, or repair in section 22.401.) 
Labor relations requirements pre-
scribed in other subparts of part 22 
may also apply. 

[53 FR 4935, Feb. 18, 1988; 65 FR 46074, July 26, 
2000] 

22.401 Definitions. 
As used in this subpart— 
Apprentice means a person— 
(1) Employed and individually reg-

istered in a bona fide apprenticeship 
program registered with the U.S. De-
partment of Labor, Employment and 
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Training Administration, Office of Ap-
prenticeship Training, Employer, and 
Labor Services (OATELS), or with a 
State Apprenticeship Agency recog-
nized by OATELS; or 

(2) Who is in the first 90 days of pro-
bationary employment as an appren-
tice in an apprenticeship program, and 
is not individually registered in the 
program, but who has been certified by 
the OATELS or a State Apprenticeship 
Agency (where appropriate) to be eligi-
ble for probationary employment as an 
apprentice. 

Construction, alteration, or repair 
means all types of work done by labor-
ers and mechanics employed by the 
construction contractor or construc-
tion subcontractor on a particular 
building or work at the site thereof, in-
cluding without limitations— 

(1) Altering, remodeling, installation 
(if appropriate) on the site of the work 
of items fabricated off-site; 

(2) Painting and decorating; 
(3) Manufacturing or furnishing of 

materials, articles, supplies, or equip-
ment on the site of the building or 
work; 

(4) Transportation of materials and 
supplies between the site of the work 
within the meaning of paragraphs (1)(i) 
and (ii) of the ‘‘site of the work’’ defini-
tion of this section, and a facility 
which is dedicated to the construction 
of the building or work and is deemed 
part of the site of the work within the 
meaning of paragraph (2) of the ‘‘site of 
work’’ definition of this section; and 

(5) Transportation of portions of the 
building or work between a secondary 
site where a significant portion of the 
building or work is constructed, which 
is part of the ‘‘site of the work’’ defini-
tion in paragraph (1)(ii) of this section, 
and the physical place or places where 
the building or work will remain (para-
graph (1)(i) in the ‘‘site of the work’’ 
definition of this section). 

Laborers or mechanics—(1) Means— 
(i) Workers, utilized by a contractor 

or subcontractor at any tier, whose du-
ties are manual or physical in nature 
(including those workers who use tools 
or who are performing the work of a 
trade), as distinguished from mental or 
managerial; 

(ii) Apprentices, trainees, helpers, 
and, in the case of contracts subject to 

the Contract Work Hours and Safety 
Standards Act, watchmen and guards; 

(iii) Working foremen who devote 
more than 20 percent of their time dur-
ing a workweek performing duties of a 
laborer or mechanic, and who do not 
meet the criteria of 29 CFR part 541, for 
the time so spent; and 

(iv) Every person performing the du-
ties of a laborer or mechanic, regard-
less of any contractual relationship al-
leged to exist between the contractor 
and those individuals; and 

(2) Does not include workers whose 
duties are primarily executive, super-
visory (except as provided in paragraph 
(1)(iii) of this definition), administra-
tive, or clerical, rather than manual. 
Persons employed in a bona fide execu-
tive, administrative, or professional 
capacity as defined in 29 CFR part 541 
are not deemed to be laborers or me-
chanics. 

Public building or public work means 
building or work, the construction, 
prosecution, completion, or repair of 
which, as defined in this section, is car-
ried on directly by authority of, or 
with funds of, a Federal agency to 
serve the interest of the general public 
regardless of whether title thereof is in 
a Federal agency. 

Site of the work—(1) Means— 
(i) The primary site of the work. The 

physical place or places where the con-
struction called for in the contract will 
remain when work on it is completed; 
and 

(ii) The secondary site of the work, if 
any. Any other site where a significant 
portion of the building or work is con-
structed, provided that such site is— 

(A) Located in the United States; and 
(B) Established specifically for the 

performance of the contract or project; 
(2) Except as provided in paragraph 

(3) of this definition, includes fabrica-
tion plants, mobile factories, batch 
plants, borrow pits, job headquarters, 
tool yards, etc., provided— 

(i) They are dedicated exclusively, or 
nearly so, to performance of the con-
tract or project; and 

(ii) They are adjacent or virtually ad-
jacent to the ‘‘primary site of the 
work’’ as defined in paragraphs (1)(i) of 
‘‘the secondary site of the work’’ as de-
fined in paragraph (1)(ii) of this defini-
tion; 
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(3) Does not include permanent home 
offices, branch plant establishments, 
fabrication plants, or tool yards of a 
contractor or subcontractor whose lo-
cations and continuance in operation 
are determined wholly without regard 
to a particular Federal contract or 
project. In addition, fabrication plants, 
batch plants, borrow pits, job head-
quarters, yards, etc., of a commercial 
or material supplier which are estab-
lished by a supplier of materials for the 
project before opening of bids and not 
on the project site, are not included in 
the ‘‘site of the work.’’ Such perma-
nent, previously established facilities 
are not a part of the ‘‘site of the 
work’’, even if the operations for a pe-
riod of time may be dedicated exclu-
sively, or nearly so, to the performance 
of a contract. 

Trainee means a person registered 
and receiving on-the-job training in a 
construction occupation under a pro-
gram which has been approved in ad-
vance by the U.S. Department of 
Labor, Employment and Training Ad-
ministration, Office of Apprenticeship 
Training, Employer, and Labor Serv-
ices (OATELS), as meeting its stand-
ards for on-the-job training programs 
and which has been so certified by that 
Administration. 

Wages means the basic hourly rate of 
pay; any contribution irrevocably 
made by a contractor or subcontractor 
to a trustee or to a third person pursu-
ant to a bona fide fringe benefit fund, 
plan, or program; and the rate of costs 
to the contractor or subcontractor 
which may be reasonably anticipated 
in providing bona fide fringe benefits 
to laborers and mechanics pursuant to 
an enforceable commitment to carry 
out a financially responsible plan or 
program, which was communicated in 
writing to the laborers and mechanics 
affected. The fringe benefits enumer-
ated in the Davis-Bacon Act include 
medical or hospital care, pensions on 
retirement or death, compensation for 
injuries or illness resulting from occu-
pational activity, or insurance to pro-
vide any of the foregoing; unemploy-
ment benefits; life insurance, disability 
insurance, sickness insurance, or acci-
dent insurance; vacation or holiday 
pay; defraying costs of apprenticeship 
or other similar programs; or other 

bona fide fringe benefits. Fringe bene-
fits do not include benefits required by 
other Federal, State, or local law. 

[53 FR 4935, Feb. 18, 1988, as amended at 57 
FR 44263, Sept. 24, 1992; 59 FR 67038, Dec. 28, 
1994; 66 FR 2130, Jan. 10, 2001; 70 FR 33665, 
June 8, 2005; 72 FR 65872, Nov. 23, 2007] 

22.402 Applicability. 

(a) Contracts for construction work. (1) 
The requirements of this subpart 
apply— 

(i) Only if the construction work is, 
or reasonably can be foreseen to be, 
performed at a particular site so that 
wage rates can be determined for the 
locality, and only to construction work 
that is performed by laborers and me-
chanics at the site of the work; 

(ii) To dismantling, demolition, or 
removal of improvements if a part of 
the construction contract, or if con-
struction at that site is anticipated by 
another contract as provided in sub-
part 37.3; 

(iii) To the manufacture or fabrica-
tion of construction materials and 
components conducted in connection 
with the construction and on the site 
of the work by the contractor or a sub-
contractor under a contract otherwise 
subject to this subpart; and 

(iv) To painting of public buildings or 
public works, whether performed in 
connection with the original construc-
tion or as alteration or repair of an ex-
isting structure. 

(2) The requirements of this subpart 
do not apply to— 

(i) The manufacturing of components 
or materials off the site of the work or 
their subsequent delivery to the site by 
the commercial supplier or 
materialman; 

(ii) Contracts requiring construction 
work that is so closely related to re-
search, experiment, and development 
that it cannot be performed separately, 
or that is itself the subject of research, 
experiment, or development (see para-
graph (b) of this section for applica-
bility of this subpart to research and 
development contracts or portions 
thereof involving construction, alter-
ation, or repair of a public building or 
public work); 

(iii) Employees of railroads operating 
under collective bargaining agreements 
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