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Federal Acquisition Regulation 26.104 

subcontract or by the failure to award 
a subcontract. 

[56 FR 41737, Aug. 22, 1991, as amended at 61 
FR 39210, July 26, 1996; 65 FR 24323, Apr. 25, 
2000] 

26.102 Policy. 
Indian organizations and Indian- 

owned economic enterprises shall have 
the maximum practicable opportunity 
to participate in performing contracts 
awarded by Federal agencies. In ful-
filling this requirement, the Indian In-
centive Program allows an incentive 
payment equal to 5 percent of the 
amount paid to a subcontractor in per-
forming the contract, if the contract so 
authorizes and the subcontractor is an 
Indian organization or Indian-owned 
economic enterprise. 

[61 FR 39211, July 26, 1996] 

26.103 Procedures. 
(a) Contracting officers and prime 

contractors, acting in good faith, may 
rely on the representation of an Indian 
organization or Indian-owned economic 
enterprise as to its eligibility, unless 
an interested party challenges its sta-
tus or the contracting officer has inde-
pendent reason to question that status. 

(b) In the event of a challenge to the 
representation of a subcontractor, the 
contracting officer shall refer the mat-
ter to the U.S. Department of the Inte-
rior, Bureau of Indian Affairs (BIA), 
Attn: Chief, Division of Contracting 
and Grants Administration, 1849 C 
Street, NW., MS–2626–MIB, Wash-
ington, DC 20240–4000. The BIA will de-
termine the eligibility and notify the 
contracting officer. 

(c) The BIA will acknowledge receipt 
of the request from the contracting of-
ficer within 5 working days. Within 45 
additional working days, BIA will ad-
vise the contracting officer, in writing, 
of its determination. 

(d) The contracting officer will notify 
the prime contractor upon receipt of a 
challenge. 

(1) To be considered timely, a chal-
lenge shall— 

(i) Be in writing; 
(ii) Identify the basis for the chal-

lenge; 
(iii) Provide detailed evidence sup-

porting the claim; and 

(iv) Be filed with and received by the 
contracting officer prior to award of 
the subcontract in question. 

(2) If the notification of a challenge 
is received by the prime contractor 
prior to award, it shall withhold award 
of the subcontract pending the deter-
mination by BIA, unless the prime con-
tractor determines, and the con-
tracting officer agrees, that award 
must be made in order to permit time-
ly performance of the prime contract. 

(3) Challenges received after award of 
the subcontract shall be referred to 
BIA, but the BIA determination shall 
have prospective application only. 

(e) If the BIA determination is not 
received within the prescribed time pe-
riod, the contracting officer and the 
prime contractor may rely on the rep-
resentation of the subcontractor. 

(f) Subject to the terms and condi-
tions of the contract and the avail-
ability of funds, contracting officers 
shall authorize an incentive payment 
of 5 percent of the amount paid to the 
subcontractor. Contracting officers 
shall seek funding in accordance with 
agency procedures. 

[56 FR 41737, Aug. 22, 1991, as amended at 57 
FR 20377, May 12, 1992; 61 FR 39211, July 26, 
1996; 62 FR 40236, July 25, 1997; 64 FR 10532, 
Mar. 4, 1999] 

26.104 Contract clause. 

Contracting officers in civilian agen-
cies may insert the clause at 52.226–1, 
Utilization of Indian Organizations and 
Indian-Owned Economic Enterprises, in 
solicitations and contracts if— 

(a) In the opinion of the contracting 
officer, subcontracting possibilities 
exist for Indian organizations or In-
dian-owned economic enterprises; and 

(b) Funds are available for any in-
creased costs as described in paragraph 
(b)(2) of the clause at 52.226–1. 

[65 FR 24323, Apr. 25, 2000] 

Subpart 26.2—Disaster or 
Emergency Assistance Activities 

SOURCE: 72 FR 63087, Nov. 7, 2007, unless 
otherwise noted. 
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