
590 

48 CFR Ch. 1 (10–1–10 Edition) 28.001 

28.001 Definitions. 

As used in this part— 
Attorney-in-fact means an agent, inde-

pendent agent, underwriter, or any 
other company or individual holding a 
power of attorney granted by a surety 
(see also power of attorney at 2.101). 

Bid means any response to a solicita-
tion, including a proposal under a ne-
gotiated acquisition. See the definition 
of ‘‘offer’’ at 2.101. 

Bidder means any entity that is re-
sponding or has responded to a solicita-
tion, including an offeror under a nego-
tiated acquisition. 

Bid guarantee means a form of secu-
rity assuring that the bidder (1) will 
not withdraw a bid within the period 
specified for acceptance and (2) will 
execute a written contract and furnish 
required bonds, including any nec-
essary coinsurance or reinsurance 
agreements, within the time specified 
in the bid, unless a longer time is al-
lowed, after receipt of the specified 
forms. 

Bond means a written instrument ex-
ecuted by a bidder or contractor (the 
‘‘principal’’), and a second party (‘‘the 
surety’’ or ‘‘sureties’’) (except as pro-
vided in 28.204), to assure fulfillment of 
the principal’s obligations to a third 
party (the ‘‘obligee’’ or ‘‘Govern-
ment’’), identified in the bond. If the 
principal’s obligations are not met, the 
bond assures payment, to the extent 
stipulated, of any loss sustained by the 
obligee. The types of bonds and related 
documents are as follows: 

(1) An advance payment bond secures 
fulfillment of the contractor’s obliga-
tions under an advance payment provi-
sion. 

(2) An annual bid bond is a single 
bond furnished by a bidder, in lieu of 
separate bid bonds, which secures all 
bids (on other than construction con-
tracts) requiring bonds submitted dur-
ing a specific Government fiscal year. 

(3) An annual performance bond is a 
single bond furnished by a contractor, 
in lieu of separate performance bonds, 
to secure fulfillment of the contrac-
tor’s obligations under contracts (other 
than construction contracts) requiring 
bonds entered into during a specific 
Government fiscal year. 

(4) A patent infringement bond se-
cures fulfillment of the contractor’s 
obligations under a patent provision. 

(5) A payment bond assures payments 
as required by law to all persons sup-
plying labor or material in the prosecu-
tion of the work provided for in the 
contract. 

(6) A performance bond secures per-
formance and fulfillment of the con-
tractor’s obligations under the con-
tract. 

Consent of surety means an acknowl-
edgment by a surety that its bond 
given in connection with a contract 
continues to apply to the contract as 
modified. 

Penal sum or penal amount means the 
amount of money specified in a bond 
(or a percentage of the bid price in a 
bid bond) as the maximum payment for 
which the surety is obligated or the 
amount of security required to be 
pledged to the Government in lieu of a 
corporate or individual surety for the 
bond. 

Reinsurance means a transaction 
which provides that a surety, for a con-
sideration, agrees to indemnify another 
surety against loss which the latter 
may sustain under a bond which it has 
issued. 

[48 FR 42286, Sept. 19, 1983, as amended at 61 
FR 31652, June 20, 1996; 62 FR 44806, Aug. 22, 
1997; 66 FR 2130, Jan. 10, 2001; 67 FR 13056, 
Mar. 20, 2002] 

Subpart 28.1—Bonds and Other 
Financial Protections 

28.100 Scope of subpart. 

This subpart prescribes requirements 
and procedures for the use of bonds, al-
ternative payment protections, and all 
types of bid guarantees. 

[62 FR 44806, Aug. 22, 1997] 

28.101 Bid guarantees. 

28.101–1 Policy on use. 

(a) A contracting officer shall not re-
quire a bid guarantee unless a perform-
ance bond or a performance and pay-
ment bond is also required (see 28.102 
and 28.103). Except as provided in para-
graph (c) of this subsection, bid guar-
antees shall be required whenever a 
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performance bond or a performance and 
payment bond is required. 

(b) All types of bid guarantees are ac-
ceptable for supply or service contracts 
(see annual bid bonds and annual per-
formance bonds coverage in 28.001). 
Only separate bid guarantees are ac-
ceptable in connection with construc-
tion contracts. Agencies may specify 
that only separate bid bonds are ac-
ceptable in connection with construc-
tion contracts. 

(c) The chief of the contracting office 
may waive the requirement to obtain a 
bid guarantee when a performance 
bond or a performance and payment 
bond is required if it is determined that 
a bid guarantee is not in the best inter-
est of the Government for a specific ac-
quisition (e.g., overseas construction, 
emergency acquisitions, sole-source 
contracts). Class waivers may be au-
thorized by the agency head or des-
ignee. 

[48 FR 42286, Sept. 19, 1983, as amended at 51 
FR 2665, Jan. 17, 1986; 52 FR 19803, May 27, 
1987; 52 FR 30076, Aug. 12, 1987; 54 FR 34755, 
Aug. 21, 1989; 61 FR 39213, July 26, 1996] 

28.101–2 Solicitation provision or con-
tract clause. 

(a) The contracting officer shall in-
sert a provision or clause substantially 
the same as the provision at 52.228–1, 
Bid Guarantee, in solicitations or con-
tracts that require a bid guarantee or 
similar guarantee. For example, the 
contracting officer may modify this 
provision— 

(1) To set a period of time that is 
other than 10 days for the return of ex-
ecuted bonds; 

(2) For use in connection with con-
struction solicitations when the agen-
cy has specified that only separate bid 
bonds are acceptable in accordance 
with 28.101–1(b); 

(3) For use in solicitations for nego-
tiated contracts; or 

(4) For use in service contracts con-
taining options for extended perform-
ance. 

(b) The contracting officer shall de-
termine the amount of the bid guar-
antee for insertion in the provision at 
52.228–1 (see 28.102–2(a)). The amount 
shall be adequate to protect the Gov-
ernment from loss should the success-
ful bidder fail to execute further con-

tractual documents and bonds as re-
quired. The bid guarantee amount shall 
be at least 20 percent of the bid price 
but shall not exceed $3 million. When 
the penal sum is expressed as a per-
centage, a maximum dollar limitation 
may be stated. 

[61 FR 39213, July 26, 1996, as amended at 65 
FR 46070, July 26, 2000] 

28.101–3 Authority of an attorney-in- 
fact for a bid bond. 

(a) Any person signing a bid bond as 
an attorney-in-fact shall include with 
the bid bond evidence of authority to 
bind the surety. 

(b) An original, or a photocopy or 
facsimile of an original, power of attor-
ney is sufficient evidence of such au-
thority. 

(c) For purposes of this section, elec-
tronic, mechanically-applied and print-
ed signatures, seals and dates on the 
power of attorney shall be considered 
original signatures, seals and dates, 
without regard to the order in which 
they were affixed. 

(d) The contracting officer shall— 
(1) Treat the failure to provide a 

signed and dated power of attorney at 
the time of bid opening as a matter of 
responsiveness; and 

(2) Treat questions regarding the au-
thenticity and enforceability of the 
power of attorney at the time of bid 
opening as a matter of responsibility. 
These questions are handled after bid 
opening. 

(e)(1) If the contracting officer con-
tacts the surety to validate the power 
of attorney, the contracting officer 
shall document the file providing, at a 
minimum, the following information: 

(i) Name of person contacted. 
(ii) Date and time of contact. 
(iii) Response of the surety. 
(2) If, upon investigation, the surety 

declares the power of attorney to have 
been valid at the time of bid opening, 
the contracting officer may require 
correction of any technical error. 

(3) If the surety declares the power of 
attorney to have been invalid, the con-
tracting officer shall not allow the bid-
der to substitute a replacement power 
of attorney or a replacement surety. 

(f) Determinations of non-responsi-
bility based on the unacceptability of a 
power of attorney are not subject to 

VerDate Mar<15>2010 14:59 Dec 09, 2010 Jkt 220205 PO 00000 Frm 00601 Fmt 8010 Sfmt 8010 Y:\SGML\220205.XXX 220205w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2014-08-26T09:47:04-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




