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(iii) Evaluating bids or proposals, or 
selecting a source. 

(iv) Negotiating price or terms and 
conditions of the contract. 

(v) Reviewing and approving the 
award of the contract. 

(2) Participating personally means par-
ticipating directly, and includes the di-
rect and active supervision of a subor-
dinate’s participation in the matter. 

(3) Participating substantially means 
that the official’s involvement is of 
significance to the matter. Substantial 
participation requires more than offi-
cial responsibility, knowledge, perfunc-
tory involvement, or involvement on 
an administrative or peripheral issue. 
Participation may be substantial even 
though it is not determinative of the 
outcome of a particular matter. A find-
ing of substantiality should be based 
not only on the effort devoted to a 
matter, but on the importance of the 
effort. While a series of peripheral in-
volvements may be insubstantial, the 
single act of approving or participating 
in a critical step may be substantial. 
However, the review of procurement 
documents solely to determine compli-
ance with regulatory, administrative, 
or budgetary procedures, does not con-
stitute substantial participation in a 
procurement. 

(4) Generally, an official will not be 
considered to have participated person-
ally and substantially in a procure-
ment solely by participating in the fol-
lowing activities: 

(i) Agency-level boards, panels, or 
other advisory committees that review 
program milestones or evaluate and 
make recommendations regarding al-
ternative technologies or approaches 
for satisfying broad agency-level mis-
sions or objectives. 

(ii) The performance of general, tech-
nical, engineering, or scientific effort 
having broad application not directly 
associated with a particular procure-
ment, notwithstanding that such gen-
eral, technical, engineering, or sci-
entific effort subsequently may be in-
corporated into a particular procure-
ment. 

(iii) Clerical functions supporting the 
conduct of a particular procurement. 

(iv) For procurements to be con-
ducted under the procedures of OMB 
Circular A–76, participation in manage-

ment studies, preparation of in-house 
cost estimates, preparation of ‘‘most 
efficient organization’’ analyses, and 
furnishing of data or technical support 
to be used by others in the develop-
ment of performance standards, state-
ments of work, or specifications. 

Source selection evaluation board 
means any board, team, council, or 
other group that evaluates bids or pro-
posals. 

[67 FR 13059, Mar. 20, 2002] 

3.104–2 General. 
(a) This section implements section 

27 of the Office of Federal Procurement 
Policy Act (the Procurement Integrity 
Act) (41 U.S.C. 423) referred to as ‘‘the 
Act’’). Agency supplementation of 
3.104, including specific definitions to 
identify individuals who occupy posi-
tions specified in 3.104–3(d)(1)(ii), and 
any clauses required by 3.104 must be 
approved by the senior procurement ex-
ecutive of the agency, unless a law es-
tablishes a higher level of approval for 
that agency. 

(b) Agency officials are reminded 
that there are other statutes and regu-
lations that deal with the same or re-
lated prohibited conduct, for example— 

(1) The offer or acceptance of a bribe 
or gratuity is prohibited by 18 U.S.C. 
201 and 10 U.S.C. 2207. The acceptance 
of a gift, under certain circumstances, 
is prohibited by 5 U.S.C. 7353 and 5 CFR 
part 2635; 

(2) Contacts with an offeror during 
the conduct of an acquisition may con-
stitute ‘‘seeking employment,’’(see 
subpart F of 5 CFR part 2636 and 3.104– 
3(c)(2)). Government officers and em-
ployees (employees) are prohibited by 
18 U.S.C. 208 and 5 CFR part 2635 from 
participating personally and substan-
tially in any particular matter that 
would affect the financial interests of 
any person with whom the employee is 
seeking employment. An employee who 
engages in negotiations or is otherwise 
seeking employment with an offeror or 
who has an arrangement concerning fu-
ture employment with an offeror must 
comply with the applicable disquali-
fication requirements of 5 CFR 2635.604 
and 2635.606. The statutory prohibition 
in 18 U.S.C. 208 also may require an em-
ployee’s disqualification from partici-
pation in the acquisition even if the 
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employee’s duties may not be consid-
ered ‘‘participating personally and sub-
stantially,’’ as this term is defined in 
3.104–1; 

(3) Post-employment restrictions are 
covered by 18 U.S.C. 207 and 5 CFR 
parts 2637 and 2641, that prohibit cer-
tain activities by former Government 
employees, including representation of 
a contractor before the Government in 
relation to any contract or other par-
ticular matter involving specific par-
ties on which the former employee par-
ticipated personally and substantially 
while employed by the Government. 
Additional restrictions apply to certain 
senior Government employees and for 
particular matters under an employee’s 
official responsibility; 

(4) Parts 14 and 15 place restrictions 
on the release of information related to 
procurements and other contractor in-
formation that must be protected 
under 18 U.S.C. 1905; 

(5) Release of information both before 
and after award (see 3.104–4) may be 
prohibited by the Privacy Act (5 U.S.C. 
552a), the Trade Secrets Act (18 U.S.C. 
1905), and other laws; and 

(6) Using nonpublic information to 
further an employee’s private interest 
or that of another and engaging in a fi-
nancial transaction using nonpublic in-
formation are prohibited by 5 CFR 
2635.703. 

[67 FR 13059, Mar. 20, 2002] 

3.104–3 Statutory and related prohibi-
tions, restrictions, and require-
ments. 

(a) Prohibition on disclosing procure-
ment information (subsection 27(a) of the 
Act). (1) A person described in para-
graph (a)(2) of this subsection must 
not, other than as provided by law, 
knowingly disclose contractor bid or 
proposal information or source selec-
tion information before the award of a 
Federal agency procurement contract 
to which the information relates. (See 
3.104–4(a).) 

(2) Paragraph (a)(1) of this subsection 
applies to any person who— 

(i) Is a present or former official of 
the United States, or a person who is 
acting or has acted for or on behalf of, 
or who is advising or has advised the 
United States with respect to, a Fed-
eral agency procurement; and 

(ii) By virtue of that office, employ-
ment, or relationship, has or had ac-
cess to contractor bid or proposal in-
formation or source selection informa-
tion. 

(b) Prohibition on obtaining procure-
ment information (subsection 27(b) of the 
Act). A person must not, other than as 
provided by law, knowingly obtain con-
tractor bid or proposal information or 
source selection information before the 
award of a Federal agency procurement 
contract to which the information re-
lates. 

(c) Actions required when an agency of-
ficial contacts or is contacted by an offer-
or regarding non-Federal employment 
(subsection 27(c) of the Act). (1) If an 
agency official, participating person-
ally and substantially in a Federal 
agency procurement for a contract in 
excess of the simplified acquisition 
threshold, contacts or is contacted by a 
person who is an offeror in that Fed-
eral agency procurement regarding 
possible non-Federal employment for 
that official, the official must— 

(i) Promptly report the contact in 
writing to the official’s supervisor and 
to the agency ethics official; and 

(ii) Either reject the possibility of 
non-Federal employment or disqualify 
himself or herself from further per-
sonal and substantial participation in 
that Federal agency procurement (see 
3.104–5) until such time as the agency 
authorizes the official to resume par-
ticipation in that procurement, in ac-
cordance with the requirements of 18 
U.S.C. 208 and applicable agency regu-
lations, because— 

(A) The person is no longer an offeror 
in that Federal agency procurement; or 

(B) All discussions with the offeror 
regarding possible non-Federal employ-
ment have terminated without an 
agreement or arrangement for employ-
ment. 

(2) A contact is any of the actions in-
cluded as ‘‘seeking employment’’ in 5 
CFR 2635.603(b). In addition, unsolicited 
communications from offerors regard-
ing possible employment are consid-
ered contacts. 

(3) Agencies must retain reports of 
employment contacts for 2 years from 
the date the report was submitted. 
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