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(2) The contracting officer may di-
rect a prime contractor to withhold 
from any sums owed to a subcontract 
under a subcontractor of the prime 
contract the amount of any kickback 
which was or may be offset against the 
prime contractor under subparagraph 
(d)(1) of this subsection; and 

(3) An offset under subparagraph 
(d)(1) or a direction under subpara-
graph (d)(2) of this subsection is a 
claim by the Government for the pur-
poses of the Contract Disputes Act of 
1978. 

(e) Authorizes contracting officers to 
order that sums withheld under sub-
paragraph (d)(2) of this subsection be 
paid to the contracting agency, or if 
the sum has already been offset against 
the prime contractor, that it be re-
tained by the prime contractor. 

(f) Requires the prime contractor to 
notify the contracting officer when the 
withholding under subparagraph (d)(2) 
of this subsection has been accom-
plished unless the amount withheld has 
been paid to the Government. 

(g) Requires a prime contractor or 
subcontractor to report in writing to 
the inspector general of the con-
tracting agency, the head of the con-
tracting agency if the agency does not 
have an inspector general, or the De-
partment of Justice any possible viola-
tion of the Act when the prime con-
tractor or subcontractor has reason-
able grounds to believe such violation 
may have occurred. 

(h) Provides that, for the purpose of 
ascertaining whether there has been a 
violation of the Act with respect to 
any prime contract, the Government 
Accountability Office and the inspector 
general of the contracting agency, or a 
representative of such contracting 
agency designated by the head of such 
agency if the agency does not have an 
inspector general, shall have access to 
and may inspect the facilities and 
audit the books and records, including 
any electronic data or records, of any 
prime contractor or subcontractor 
under a prime contract awarded by 
such agency. 

(i) Requires each contracting agency 
to include in each prime contract ex-
ceeding $150,000 for other than commer-
cial items (see part 12), a requirement 
that the prime contractor shall— 

(1) Have in place and follow reason-
able procedures designed to prevent 
and detect violations of the Act in its 
own operations and direct business re-
lationships (e.g., company ethics rules 
prohibiting kickbacks by employees, 
agents, or subcontractors; education 
programs for new employees and sub-
contractors, explaining policies about 
kickbacks, related company procedures 
and the consequences of detection; pro-
curement procedures to minimize the 
opportunity for kickbacks; audit proce-
dures designed to detect kickbacks; 
periodic surveys of subcontractors to 
elicit information about kickbacks; 
procedures to report kickbacks to law 
enforcement officials; annual declara-
tions by employees of gifts or gratu-
ities received from subcontractors; an-
nual employee declarations that they 
have violated no company ethics rules; 
personnel practices that document un-
ethical or illegal behavior and make 
such information available to prospec-
tive employers); and 

(2) Cooperate fully with any Federal 
agency investigating a possible viola-
tion of the Act. 

(j) Notwithstanding paragraph (i) of 
this subsection, a prime contractor 
shall cooperate fully with any Federal 
government agency investigating a 
violation of Section 3 of the Anti-Kick-
back Act of 1986 (41 U.S.C. 51–58). 

[52 FR 6121, Feb. 27, 1987; 52 FR 9989, Mar. 27, 
1987, as amended at 53 FR 34226, Sept. 2, 1988; 
60 FR 48235, Sept. 18, 1995; 61 FR 39191, July 
26, 1996; 62 FR 235, Jan. 2, 1997; 71 FR 57380, 
Sept. 28, 2006; 75 FR 53131, Aug. 30, 2010] 

3.502–3 Contract clause. 

The contracting officer shall insert 
the clause at 52.203–7, Anti-Kickback 
Procedures, in solicitations and con-
tracts exceeding the simplified acquisi-
tion threshold, other than those for 
commercial items (see part 12). 

[60 FR 48235, Sept. 18, 1995, as amended at 61 
FR 39190, July 26, 1996] 

3.503 Unreasonable restrictions on 
subcontractor sales. 

3.503–1 Policy. 

10 U.S.C. 2402 and 41 U.S.C. 253(g) re-
quire that subcontractors not be unrea-
sonably precluded from making direct 
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