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head or designee, including any perti-
nent information submitted or, if a 
hearing was held, presented at the 
hearing. If the agency decision declares 
void and rescinds the contract, the 
final decision shall specify the 
amounts due and property to be re-
turned to the agency, and reflect con-
sideration of the fair value of any tan-
gible benefits received and retained by 
the agency. Notice of the decision shall 
be sent promptly by certified mail, re-
turn receipt requested. Rescission of 
contracts under the authority of the 
Act and demand for recovery of the 
amounts expended and property trans-
ferred therefor, is not a claim within 
the meaning of the Contract Disputes 
Act of 1978 (CDA), 41 U.S.C. 601–613, or 
part 33. Therefore, the procedures re-
quired by the CDA and the FAR for the 
issuance of a final contracting officer 
decision are not applicable to final 
agency decisions under this subpart, 
and shall not be followed. 

[51 FR 27116, July 29, 1986, as amended at 62 
FR 232, Jan. 2, 1997] 

Subpart 3.8—Limitations on the 
Payment of Funds To Influ-
ence Federal Transactions 

SOURCE: 55 FR 3190, Jan. 30, 1990, unless 
otherwise noted. 

3.800 Scope of subpart. 
This subpart prescribes policies and 

procedures implementing 31 U.S.C. 
1352, ‘‘Limitation on use of appro-
priated funds to influence certain Fed-
eral contracting and financial trans-
actions.’’ 

[72 FR 46329, Aug. 17, 2007] 

3.801 Definitions. 
As used in this subpart— 
Agency means executive agency as de-

fined in 2.101. 
Covered Federal action means any of 

the following actions: 
(1) Awarding any Federal contract. 
(2) Making any Federal grant. 
(3) Making any Federal loan. 
(4) Entering into any cooperative 

agreement. 
(5) Extending, continuing, renewing, 

amending, or modifying any Federal 

contract, grant, loan, or cooperative 
agreement. 

Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450b) and include Alaskan Natives. 

Influencing or attempting to influence 
means making, with the intent to in-
fluence, any communication to or ap-
pearance before an officer or employee 
of any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

Local government means a unit of gov-
ernment in a State and, if chartered, 
established, or otherwise recognized by 
a State for the performance of a gov-
ernmental duty, including a local pub-
lic authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
Title 5, United States Code, including a 
position under a temporary appoint-
ment. 

(2) A member of the uniformed serv-
ices, as defined in subsection 101(3), 
Title 37, United States Code. 

(3) A special Government employee, 
as defined in section 202, Title 18, 
United States Code. 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, Title 5, United States 
Code, appendix 2. 

Person means an individual, corpora-
tion, company, association, authority, 
firm, partnership, society, State, and 
local government, regardless of wheth-
er such entity is operated for profit or 
not for profit. This term excludes an 
Indian tribe, tribal organization, or 
any other Indian organization eligible 
to receive Federal contracts, grants, 
cooperative agreements, or loans from 
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an agency, but only with respect to ex-
penditures by such tribe or organiza-
tion that are made for purposes speci-
fied in paragraph 3.802(a) and are per-
mitted by other Federal law. 

Reasonable compensation means, with 
respect to a regularly employed officer 
or employee of any person, compensa-
tion that is consistent with the normal 
compensation for such officer or em-
ployee for work that is not furnished 
to, not funded by, or not furnished in 
cooperation with the Federal Govern-
ment. 

Reasonable payment means, with re-
spect to professional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

Recipient includes the contractor and 
all subcontractors. This term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization eligible 
to receive Federal contracts, grants, 
cooperative agreements, or loans from 
an agency, but only with respect to ex-
penditures by such tribe or organiza-
tion that are made for purposes speci-
fied in paragraph 3.802(a) and are per-
mitted by other Federal law. 

Regularly employed means, with re-
spect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, an officer or employee 
who is employed by such person for at 
least 130 working days within 1 year 
immediately preceding the date of the 
submission that initiates agency con-
sideration of such person for receipt of 
such contract. An officer or employee 
who is employed by such person for less 
than 130 working days within 1 year 
immediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

State means a State of the United 
States, the District of Columbia, an 
outlying area of the United States, an 
agency or instrumentality of a State, 
and multi-State, regional, or interstate 
entity having governmental duties and 
powers. 

[72 FR 46329, Aug. 17, 2007] 

3.802 Statutory prohibition and re-
quirement. 

(a) 31 U.S.C. 1352 prohibits a recipient 
of a Federal contract, grant, loan, or 
cooperative agreement from using ap-
propriated funds to pay any person for 
influencing or attempting to influence 
an officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any covered Federal actions. 

(1) For purposes of this subpart the 
term ‘‘appropriated funds’’ does not in-
clude profit or fee from a covered Fed-
eral action. 

(2) To the extent a person can dem-
onstrate that the person has sufficient 
monies, other than Federal appro-
priated funds, the Government shall as-
sume that these other monies were 
spent for any influencing activities 
that would be unallowable if paid for 
with Federal appropriated funds. 

(b) 31 U.S.C. 1352 also requires 
offerors to furnish a declaration con-
sisting of both a certification and a dis-
closure, with periodic updates of the 
disclosure after contract award. These 
requirements are contained in the pro-
vision at 52.203–11, Certification and 
Disclosure Regarding Payments to In-
fluence Certain Federal Transactions, 
and the clause at 52.203–12, Limitation 
on Payments to Influence Certain Fed-
eral Transactions. 

[72 FR 46329, Aug. 17, 2007] 

3.803 Exceptions. 
(a) The prohibition of paragraph 

3.802(a) does not apply under the fol-
lowing conditions: 

(1) Agency and legislative liaison by 
own employees. (i) Payment of reason-
able compensation made to an officer 
or employee of a person requesting or 
receiving a covered Federal action if 
the payment is for agency and legisla-
tive liaison activities not directly re-
lated to a covered Federal action. For 
purposes of this paragraph, providing 
any information specifically requested 
by an agency or Congress is permitted 
at any time. 

(ii) Participating with an agency in 
discussions that are not related to a 
specific solicitation for any covered 
Federal action, but that concern— 
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