
757 

Federal Acquisition Regulation 33.207 

handling and deciding of contractor ap-
peals under the Act. 

[48 FR 42349, Sept. 19, 1983. Redesignated and 
amended at 50 FR 2270, Jan. 15, 1985] 

33.204 Policy. 
The Government’s policy is to try to 

resolve all contractual issues in con-
troversy by mutual agreement at the 
contracting officer’s level. Reasonable 
efforts should be made to resolve con-
troversies prior to the submission of a 
claim. Agencies are encouraged to use 
ADR procedures to the maximum ex-
tent practicable. Certain factors, how-
ever, may make the use of ADR inap-
propriate (see 5 U.S.C. 572(b)). Except 
for arbitration conducted pursuant to 
the Administrative Dispute Resolution 
Act (ADRA), (5 U.S.C. 571, et seq.), agen-
cies have authority which is separate 
from that provided by the ADRA to use 
ADR procedures to resolve issues in 
controversy. Agencies may also elect 
to proceed under the authority and re-
quirements of the ADRA. 

[59 FR 11381, Mar. 10, 1994, as amended at 63 
FR 58595, Oct. 30, 1998] 

33.205 Relationship of the Act to Pub. 
L. 85–804. 

(a) Requests for relief under Pub. L. 
85–804 (50 U.S.C. 1431–1435) are not 
claims within the Contract Disputes 
Act of 1978 or the Disputes clause at 
52.233–1, Disputes, and shall be proc-
essed under Subpart 50.1, Extraor-
dinary Contractual Actions. However, 
relief formerly available only under 
Pub. L. 85–804; i.e., legal entitlement to 
rescission or reformation for mutual 
mistake, is now available within the 
authority of the contracting officer 
under the Contract Disputes Act of 1978 
and the Disputes clause. In case of a 
question whether the contracting offi-
cer has authority to settle or decide 
specific types of claims, the con-
tracting officer should seek legal ad-
vice. 

(b) A contractor’s allegation that it 
is entitled to rescission or reformation 
of its contract in order to correct or 
mitigate the effect of a mistake shall 
be treated as a claim under the Act. A 
contract may be reformed or rescinded 
by the contracting officer if the con-
tractor would be entitled to such rem-

edy or relief under the law of Federal 
contracts. Due to the complex legal 
issues likely to be associated with alle-
gations of legal entitlement, con-
tracting officers shall make written de-
cisions, prepared with the advice and 
assistance of legal counsel, either 
granting or denying relief in whole or 
in part. 

(c) A claim that is either denied or 
not approved in its entirety under 
paragraph (b) above may be cognizable 
as a request for relief under Pub. L. 85– 
804 as implemented by Subpart 50.1. 
However, the claim must first be sub-
mitted to the contracting officer for 
consideration under the Contract Dis-
putes Act of 1978 because the claim is 
not cognizable under Public Law 85–804, 
as implemented by Subpart 50.1, unless 
other legal authority in the agency 
concerned is determined to be lacking 
or inadequate. 

[48 FR 42349, Sept. 19, 1983, as amended at 72 
FR 63030, Nov. 7, 2007] 

33.206 Initiation of a claim. 

(a) Contractor claims shall be sub-
mitted, in writing, to the contracting 
officer for a decision within 6 years 
after accrual of a claim, unless the con-
tracting parties agreed to a shorter 
time period. This 6-year time period 
does not apply to contracts awarded 
prior to October 1, 1995. The con-
tracting officer shall document the 
contract file with evidence of the date 
of receipt of any submission from the 
contractor deemed to be a claim by the 
contracting officer. 

(b) The contracting officer shall issue 
a written decision on any Government 
claim initiated against a contractor 
within 6 years after accrual of the 
claim, unless the contracting parties 
agreed to a shorter time period. The 6- 
year period shall not apply to con-
tracts awarded prior to October 1, 1995, 
or to a Government claim based on a 
contractor claim involving fraud. 

[60 FR 48230, Sept. 18, 1995] 

33.207 Contractor certification. 

(a) Contractors shall provide the cer-
tification specified in paragraph (c) of 
this section when submitting any 
claim exceeding $100,000. 
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(b) The certification requirement 
does not apply to issues in controversy 
that have not been submitted as all or 
part of a claim. 

(c) The certification shall state as 
follows: 

I certify that the claim is made in good 
faith; that the supporting data are accurate 
and complete to the best of my knowledge 
and belief; that the amount requested accu-
rately reflects the contract adjustment for 
which the contractor believes the Govern-
ment is liable; and that I am duly authorized 
to certify the claim on behalf of the con-
tractor. 

(d) The aggregate amount of both in-
creased and decreased costs shall be 
used in determining when the dollar 
thresholds requiring certification are 
met (see example in 15.403–4(a)(1)(iii) 
regarding certified cost or pricing 
data). 

(e) The certification may be executed 
by any person duly authorized to bind 
the contractor with respect to the 
claim. 

(f) A defective certification shall not 
deprive a court or an agency BCA of ju-
risdiction over that claim. Prior to the 
entry of a final judgment by a court or 
a decision by an agency BCA, however, 
the court or agency BCA shall require 
a defective certification to be cor-
rected. 

[59 FR 11381, Mar. 10, 1994, as amended at 60 
FR 48218, 48230, Sept. 18, 1995; 62 FR 51271, 
Sept. 30, 1997; 63 FR 58595, Oct. 30, 1998; 75 FR 
53149, Aug. 30, 2010] 

33.208 Interest on claims. 
(a) The Government shall pay inter-

est on a contractor’s claim on the 
amount found due and unpaid from the 
date that— 

(1) The contracting officer receives 
the claim (certified if required by 
33.207(a)); or 

(2) Payment otherwise would be due, 
if that date is later, until the date of 
payment. 

(b) Simple interest on claims shall be 
paid at the rate, fixed by the Secretary 
of the Treasury as provided in the Act, 
which is applicable to the period during 
which the contracting officer receives 
the claim and then at the rate applica-
ble for each 6-month period as fixed by 
the Treasury Secretary during the 
pendency of the claim. (See the clause 

at 52.232–17 for the right of the Govern-
ment to collect interest on its claims 
against a contractor). 

(c) With regard to claims having de-
fective certifications, interest shall be 
paid from either the date that the con-
tracting officer initially receives the 
claim or October 29, 1992, whichever is 
later. However, if a contractor has pro-
vided a proper certificate prior to Octo-
ber 29, 1992, after submission of a defec-
tive certificate, interest shall be paid 
from the date of receipt by the Govern-
ment of a proper certificate. 

[59 FR 11381, Mar. 10, 1994, as amended at 60 
FR 48230, Sept. 18, 1995; 73 FR 54005, Sept. 17, 
2008] 

33.209 Suspected fraudulent claims. 
If the contractor is unable to support 

any part of the claim and there is evi-
dence that the inability is attributable 
to misrepresentation of fact or to fraud 
on the part of the contractor, the con-
tracting officer shall refer the matter 
to the agency official responsible for 
investigating fraud. 

33.210 Contracting officer’s authority. 
Except as provided in this section, 

contracting officers are authorized, 
within any specific limitations of their 
warrants, to decide or resolve all 
claims arising under or relating to a 
contract subject to the Act. In accord-
ance with agency policies and 33.214, 
contracting officers are authorized to 
use ADR procedures to resolve claims. 
The authority to decide or resolve 
claims does not extend to— 

(a) A claim or dispute for penalties or 
forfeitures prescribed by statute or reg-
ulation that another Federal agency is 
specifically authorized to administer, 
settle, or determine; or 

(b) The settlement, compromise, pay-
ment or adjustment of any claim in-
volving fraud. 

[48 FR 42349, Sept. 19, 1983. Redesignated and 
amended at 50 FR 2270, Jan. 15, 1985; 51 FR 
36972, Oct. 16, 1986; 59 FR 11381, Mar. 10, 1994] 

33.211 Contracting officer’s decision. 
(a) When a claim by or against a con-

tractor cannot be satisfied or settled 
by mutual agreement and a decision on 
the claim is necessary, the contracting 
officer shall— 
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