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48 CFR Ch. 1 (10–1–10 Edition) 44.203 

(3) Subcontracts are proposed for 
award on a non-competitive basis, at 
prices that appear unreasonable, or at 
prices higher than those offered to the 
Government in comparable cir-
cumstances; or 

(4) Subcontracts are proposed on a 
cost-reimbursement, time-and-mate-
rials, or labor-hour basis. 

[48 FR 42388, Sept. 19, 1983, as amended at 60 
FR 33066, June 26, 1995; 60 FR 48264, Sept. 18, 
1995; 62 FR 51271, Sept. 30, 1997; 63 FR 34060, 
June 22, 1998; 66 FR 65368, Dec. 18, 2001; 69 FR 
76349, Dec. 20, 2004; 72 FR 27385, May 15, 2007; 
73 FR 53995, Sept. 17, 2008; 75 FR 53149, Aug. 
30, 2010] 

44.203 Consent limitations. 
(a) The contracting officer’s consent 

to a subcontract or approval of the 
contractor’s purchasing system does 
not constitute a determination of the 
acceptability of the subcontract terms 
or price, or of the allowability of costs, 
unless the consent or approval specifies 
otherwise. 

(b) Contracting officers shall not con-
sent to— 

(1) Cost-reimbursement subcontracts 
if the fee exceeds the fee limitations of 
15.404–4(c)(4)(i); 

(2) Subcontracts providing for pay-
ment on a cost-plus-a-percentage-of- 
cost basis; 

(3) Subcontracts obligating the con-
tracting officer to deal directly with 
the subcontractor; 

(4) Subcontracts that make the re-
sults of arbitration, judicial deter-
mination, or voluntary settlement be-
tween the prime contractor and sub-
contractor binding on the Government; 
or 

(5) Repetitive or unduly protracted 
use of cost-reimbursement, time-and- 
materials, or labor-hour subcontracts 
(contracting officers should follow the 
principles of 16.103(c)). 

(c) Contracting officers should not 
refuse consent to a subcontract merely 
because it contains a clause giving the 
subcontractor the right of indirect ap-
peal to an agency board of contract ap-
peals if the subcontractor is affected by 
a dispute between the Government and 
the prime contractor. Indirect appeal 
means assertion by the subcontractor 
of the prime contractor’s right to ap-
peal or the prosecution of an appeal by 

the prime contractor on the sub-
contractor’s behalf. The clause may 
also provide that the prime contractor 
and subcontractor shall be equally 
bound by the contracting officer’s or 
board’s decision. The clause may not 
attempt to obligate the contracting of-
ficer or the appeals board to decide 
questions that do not arise between the 
Government and the prime contractor 
or that are not cognizable under the 
clause at 52.233–1, Disputes. 

[69 FR 76358, Dec. 20, 2004] 

44.204 Contract clauses. 
(a)(1) The contracting officer shall 

insert the clause at 52.244–2, Sub-
contracts, in solicitations and con-
tracts when contemplating— 

(i) A cost-reimbursement contract; 
(ii) A letter contract that exceeds the 

simplified acquisition threshold; 
(iii) A fixed-price contract that ex-

ceeds the simplified acquisition thresh-
old under which unpriced contract ac-
tions (including unpriced modifications 
or unpriced delivery orders) are antici-
pated; 

(iv) A time-and-materials contract 
that exceeds the simplified acquisition 
threshold; or 

(v) A labor-hour contract that ex-
ceeds the simplified acquisition thresh-
old. 

(2) If a cost-reimbursement contract 
is contemplated, for civilian agencies 
other than the Coast Guard and the Na-
tional Aeronautics and Space Adminis-
tration, the contracting officer shall 
use the clause with its Alternate I. 

(3) Use of this clause is not required 
in— 

(i) Fixed-price architect-engineer 
contracts; or 

(ii) Contracts for mortuary services, 
refuse services, or shipment and stor-
age of personal property, when an 
agency-prescribed clause on approval 
of subcontractors’ facilities is required. 

(b) The contracting officer may in-
sert the clause at 52.244–4, Subcontrac-
tors and Outside Associates and Con-
sultants (Architect-Engineer Services), 
in architect-engineer contracts. 

(c) The contracting officer shall, 
when contracting by negotiation, in-
sert the clause at 52.244–5, Competition 
in Subcontracting, in solicitations and 
contracts when the contract amount is 
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