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48 CFR Ch. 1 (10–1–10 Edition) 46.703 

46.703 Criteria for use of warranties. 
The use of warranties is not manda-

tory. In determining whether a war-
ranty is appropriate for a specific ac-
quisition, the contracting officer shall 
consider the following factors: 

(a) Nature and use of the supplies or 
services. This includes such factors as— 

(1) Complexity and function; 
(2) Degree of development; 
(3) State of the art; 
(4) End use; 
(5) Difficulty in detecting defects be-

fore acceptance; and 
(6) Potential harm to the Govern-

ment if the item is defective. 
(b) Cost. Warranty costs arise from— 
(1) The contractor’s charge for ac-

cepting the deferred liability created 
by the warranty; and 

(2) Government administration and 
enforcement of the warranty (see para-
graph (c) below). 

(c) Administration and enforcement. 
The Government’s ability to enforce 
the warranty is essential to the effec-
tiveness of any warranty. There must 
be some assurance that an adequate ad-
ministrative system for reporting de-
fects exists or can be established. The 
adequacy of a reporting system may 
depend upon such factors as the— 

(1) Nature and complexity of the 
item; 

(2) Location and proposed use of the 
item; 

(3) Storage time for the item; 
(4) Distance of the using activity 

from the source of the item; 
(5) Difficulty in establishing exist-

ence of defects; and 
(6) Difficulty in tracing responsi-

bility for defects. 
(d) Trade practice. In many instances 

an item is customarily warranted in 
the trade, and, as a result of that prac-
tice, the cost of an item to the Govern-
ment will be the same whether or not 
a warranty is included. In those in-
stances, it would be in the Govern-
ment’s interest to include such a war-
ranty. 

(e) Reduced requirements. The contrac-
tor’s charge for assumption of added li-
ability may be partially or completely 
offset by reducing the Government’s 
contract quality assurance require-
ments where the warranty provides 

adequate assurance of a satisfactory 
product. 

46.704 Authority for use of warranties. 
The use of a warranty in an acquisi-

tion shall be approved in accordance 
with agency procedures. 

46.705 Limitations. 
(a) Except for the warranties in the 

clauses at 52.246–3, Inspection of Sup-
plies—Cost-Reimbursement, and 52.246– 
8, Inspection of Research and Develop-
ment—Cost-Reimbursement, the con-
tracting officer shall not include war-
ranties in cost-reimbursement con-
tracts, unless authorized in accordance 
with agency regulations (see 46.708). 

(b) Warranty clauses shall not limit 
the Government’s rights under an in-
spection clause (see subpart 46.3) in re-
lation to latent defects, fraud, or gross 
mistakes that amount to fraud. 

(c) Except for warranty clauses in 
construction contracts, warranty 
clauses shall provide that the warranty 
applies notwithstanding inspection and 
acceptance or other clauses or terms of 
the contract. 

46.706 Warranty terms and conditions. 
(a) To facilitate the pricing and en-

forcement of warranties, the con-
tracting officer shall ensure that war-
ranties clearly state the— 

(1) Exact nature of the item and its 
components and characteristics that 
the contractor warrants; 

(2) Extent of the contractor’s war-
ranty including all of the contractor’s 
obligations to the Government for 
breach of warranty; 

(3) Specific remedies available to the 
Government; and 

(4) Scope and duration of the war-
ranty. 

(b) The contracting officer shall con-
sider the following guidelines when 
preparing warranty terms and condi-
tions: 

(1) Extent of contractor obligations (i) 
Generally, the contractor’s obligations 
under warranties extend to all defects 
discovered during the warranty period, 
but do not include damage caused by 
the Government. When a warranty for 
the entire item is not advisable, a war-
ranty may be required for a particular 
aspect of the item that may require 
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