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48 CFR Ch. 1 (10–1–10 Edition) 49.405 

(1) Any unpaid earnings of the de-
faulting contractor, including retained 
percentages and progress estimates for 
work accomplished before termination, 
must be subject to debts due the Gov-
ernment by the contractor, except to 
the extent that the unpaid earnings 
may be used to pay the completing sur-
ety its actual costs and expenses in-
curred in the completion of the work, 
but not including its payments and ob-
ligations under the payment bond 
given in connection with the contract. 

(2) The surety is bound by contract 
terms governing liquidated damages 
for delays in completion of the work, 
unless the delays are excusable under 
the contract. 

(3) If the contract proceeds have been 
assigned to a financing institution, the 
surety must not be paid from unpaid 
earnings, unless the assignee provides 
written consent. 

(4) The contracting officer must not 
pay the surety more than the amount 
it expended completing the work and 
discharging its liabilities under the de-
faulting contractor’s payment bond. 
Payments to the surety to reimburse it 
for discharging its liabilities under the 
payment bond of the defaulting con-
tractor must be only on authority of— 

(i) Mutual agreement among the Gov-
ernment, the defaulting contractor, 
and the surety; 

(ii) Determination of the Comptroller 
General as to payee and amount; or 

(iii) Order of a court of competent ju-
risdiction. 

[65 FR 46067, July 26, 2000] 

49.405 Completion by another con-
tractor. 

If the surety does not arrange for 
completion of the contract, the con-
tracting officer normally will arrange 
for completion of the work by awarding 
a new contract based on the same plans 
and specifications. The new contract 
may be the result of sealed bidding or 
any other appropriate contracting 
method or procedure. The contracting 
officer shall exercise reasonable dili-
gence to obtain the lowest price avail-
able for completion. 

[48 FR 42447, Sept. 19, 1983, as amended at 50 
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985] 

49.406 Liquidation of liability. 
The contract provides that the con-

tractor and the surety are liable to the 
Government for resultant damages. 
The contracting officer shall use all re-
tained percentages of progress pay-
ments previously made to the con-
tractor and any progress payments due 
for work completed before the termi-
nation to liquidate the contractor’s 
and the surety’s liability to the Gov-
ernment. If the retained and unpaid 
amounts are insufficient, the con-
tracting officer shall take steps to re-
cover the additional sum from the con-
tractor and the surety. 

Subpart 49.5—Contract 
Termination Clauses 

49.501 General. 
This subpart prescribes the principal 

contract termination clauses. This sub-
part does not apply to contracts that 
use the clause at 52.213–4, Terms and 
Conditions—Simplified Acquisitions 
(Other Than Commercial Items). For 
contracts for the acquisition of com-
mercial items, this part provides ad-
ministrative guidance which may be 
followed when it is consistent with the 
requirements and procedures in the 
clause at 52.212–4, Contract Terms and 
Conditions—Commercial Items. In ap-
propriate cases, agencies may author-
ize the use of special purpose clauses, if 
consistent with this chapter. 

[60 FR 48250, Sept. 18, 1995, as amended at 62 
FR 64927, Dec. 9, 1997] 

49.502 Termination for convenience of 
the Government. 

(a) Fixed-price contracts that do not ex-
ceed the simplified acquisition threshold 
(short form)—(1) General use. The con-
tracting officer shall insert the clause 
at 52.249–1, Termination for Conven-
ience of the Government (Fixed-Price) 
(Short Form), in solicitations and con-
tracts when a fixed-price contract is 
contemplated and the contract amount 
is not expected to exceed the simplified 
acquisition threshold, except (i) if use 
of the clause at 52.249–4, Termination 
for Convenience of the Government 
(Services) (Short Form) is appropriate, 
(ii) in contracts for research and devel-
opment work with an educational or 
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