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(vi) Continue in production, contrac-
tors that are manufacturing critical 
items, where there would otherwise be 
a break in production; or 

(vii) Divide current production re-
quirements among two or more con-
tractors to provide for an adequate in-
dustrial mobilization base. 

(2) Use of the authority in paragraph 
(a)(2)(ii) above may be appropriate 
when it is necessary to— 

(i) Establish or maintain an essential 
capability for theoretical analyses, ex-
ploratory studies, or experiments in 
any field of science or technology; 

(ii) Establish or maintain an essen-
tial capability for engineering or devel-
opmental work calling for the practical 
application of investigative findings 
and theories of a scientific or technical 
nature; or 

(iii) Contract for supplies or services 
as are necessary incident to paragraphs 
(b)(2)(i) or (ii) above. 

(3) Use of the authority in paragraph 
(a)(2)(iii) of this section may be appro-
priate when it is necessary to acquire 
the services of either— 

(i) An expert to use, in any litigation 
or dispute (including any reasonably 
foreseeable litigation or dispute) in-
volving the Government in any trial, 
hearing, or proceeding before any 
court, administrative tribunal, or 
agency, whether or not the expert is 
expected to testify. Examples of such 
services include, but are not limited to: 

(A) Assisting the Government in the 
analysis, presentation, or defense of 
any claim or request for adjustment to 
contract terms and conditions, whether 
asserted by a contractor or the Govern-
ment, which is in litigation or dispute, 
or is anticipated to result in dispute or 
litigation before any court, administra-
tive tribunal, or agency, or 

(B) Participating in any part of an al-
ternative dispute resolution process, 
including but not limited to eval-
uators, fact finders, or witnesses, re-
gardless of whether the expert is ex-
pected to testify; or 

(ii) A neutral person, e.g., mediators 
or arbitrators, to facilitate the resolu-
tion of issues in an alternative dispute 
resolution process. 

(c) Limitations. Contracts awarded 
using this authority shall be supported 

by the written justifications and ap-
provals described in 6.303 and 6.304. 

[50 FR 52431, Dec. 23, 1985, as amended at 60 
FR 42654, Aug. 16, 1995; 60 FR 44548, Aug. 28, 
1995; 62 FR 235, Jan. 2, 1997; 63 FR 58594, 58602, 
Oct. 30, 1998; 66 FR 2128, Jan. 10, 2001; 68 FR 
28080, May 22, 2003] 

6.302–4 International agreement. 
(a) Authority. (1) Citations: 10 U.S.C. 

2304(c)(4) or 41 U.S.C. 253(c)(4). 
(2) Full and open competition need 

not be provided for when precluded by 
the terms of an international agree-
ment or a treaty between the United 
States and a foreign government or 
international organization, or the writ-
ten directions of a foreign government 
reimbursing the agency for the cost of 
the acquisition of the supplies or serv-
ices for such government. 

(b) Application. This authority may 
be used in circumstances such as— 

(1) When a contemplated acquisition 
is to be reimbursed by a foreign coun-
try that requires that the product be 
obtained from a particular firm as 
specified in official written direction 
such as a Letter of Offer and Accept-
ance; or 

(2) When a contemplated acquisition 
is for services to be performed, or sup-
plies to be used, in the sovereign terri-
tory of another country and the terms 
of a treaty or agreement specify or 
limit the sources to be solicited. 

(c) Limitations. Except for DoD, 
NASA, and the Coast Guard, contracts 
awarded using this authority shall be 
supported by written justifications and 
approvals described in 6.303 and 6.304. 

[50 FR 52432, Dec. 23, 1985, as amended at 55 
FR 52790, Dec. 21, 1990] 

6.302–5 Authorized or required by 
statute. 

(a) Authority. (1) Citations: 10 U.S.C. 
2304(c)(5) or 41 U.S.C. 253(c)(5). 

(2) Full and open competition need 
not be provided for when (i) a statute 
expressly authorizes or requires that 
the acquisition be made through an-
other agency or from a specified 
source, or (ii) the agency’s need is for a 
brand name commercial item for au-
thorized resale. 

(b) Application. This authority may 
be used when statutes, such as the fol-
lowing, expressly authorize or require 
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that acquisition be made from a speci-
fied source or through another agency: 

(1) Federal Prison Industries 
(UNICOR)—18 U.S.C. 4124 (see subpart 
8.6); 

(2) Qualified Nonprofit Agencies for 
the Blind or other Severely Disabled— 
41 U.S.C. 46–48c (see subpart 8.7); 

(3) Government Printing and Bind-
ing—44 U.S.C. 501–504, 1121 (see subpart 
8.8); 

(4) Sole source awards under the 8(a) 
Program—15 U.S.C. 637 (see subpart 
19.8); or 

(5) Sole source awards under the 
HUBZone Act of 1997—15 U.S.C. 657a 
(see 19.1306). 

(6) Sole source awards under the Vet-
erans Benefits Act of 2003 (15 U.S.C. 
657f). 

(c) Limitations. (1) This authority 
shall not be used when a provision of 
law requires an agency to award a new 
contract to a specified non-Federal 
Government entity unless the provi-
sion of law specifically— 

(i) Identifies the entity involved; 
(ii) Refers to 10 U.S.C. 2304(j) for 

armed services acquisitions or section 
303(h) of the Federal Property and Ad-
ministrative Services Act of 1949 for ci-
vilian agency acquisitions; and 

(iii) States that award to that entity 
shall be made in contravention of the 
merit-based selection procedures in 10 
U.S.C. 2304(j) or section 303(h) of the 
Federal Property and Administrative 
Services Act, as appropriate. However, 
this limitation does not apply— 

(A) When the work provided for in 
the contract is a continuation of the 
work performed by the specified entity 
under a preceding contract; or 

(B) To any contract requiring the Na-
tional Academy of Sciences to inves-
tigate, examine, or experiment upon 
any subject of science or art of signifi-
cance to an executive agency and to re-
port on those matters to the Congress 
or any agency of the Federal Govern-
ment. 

(2) Contracts awarded using this au-
thority shall be supported by the writ-
ten justifications and approvals de-
scribed in 6.303 and 6.304, except for— 

(i) Contracts awarded under (a)(2)(ii), 
(b)(2), or (b)(4) of this subsection; or 

(ii) Contracts awarded under (a)(2)(i) 
of this subsection when the statute ex-

pressly requires that the procurement 
be made from a specified source. (Jus-
tification and approval requirements 
apply when the statute authorizes, but 
does not require, that the procurement 
be made from a specified source.) 

(3) The authority in (a)(2)(ii) of this 
subsection may be used only for pur-
chases of brand-name commercial 
items for resale through commissaries 
or other similar facilities. Ordinarily, 
these purchases will involve articles 
desired or preferred by customers of 
the selling activities (but see 6.301(d)). 

[50 FR 52432, Dec. 23, 1985, as amended at 51 
FR 36971, Oct. 16, 1986; 54 FR 46005, Oct. 31, 
1989; 60 FR 42654, Aug. 16, 1995; 61 FR 39200, 
July 26, 1996; 63 FR 70267, Dec. 18, 1998; 67 FR 
13068, Mar. 20, 2002; 69 FR 25276, May 5, 2004; 
71 FR 44547, Aug. 4, 2006] 

6.302–6 National security. 
(a) Authority. (1) Citations: 10 U.S.C. 

2304(c)(6) or 41 U.S.C. 253(c)(6). 
(2) Full and open competition need 

not be provided for when the disclosure 
of the agency’s needs would com-
promise the national security unless 
the agency is permitted to limit the 
number of sources from which it solic-
its bids or proposals. 

(b) Application. This authority may 
be used for any acquisition when dis-
closure of the Government’s needs 
would compromise the national secu-
rity (e.g., would violate security re-
quirements); it shall not be used mere-
ly because the acquisition is classified, 
or merely because access to classified 
matter will be necessary to submit a 
proposal or to perform the contract. 

(c) Limitations. (1) Contracts awarded 
using this authority shall be supported 
by the written justifications and ap-
provals described in 6.303 and 6.304. 

(2) See 5.202(a)(1) for synopsis require-
ments. 

(3) This statutory authority requires 
that agencies shall request offers from 
as many potential sources as is prac-
ticable under the circumstances. 

[50 FR 52432, Dec. 23, 1985] 

6.302–7 Public interest. 
(a) Authority. (1) Citations: 10 U.S.C. 

2304(c)(7) or 41 U.S.C. 253(c)(7). 
(2) Full and open competition need 

not be provided for when the agency 
head determines that it is not in the 
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