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past performance (see FAR 15.304); (iv) small 
disadvantaged business participation; and in-
clude them in the relative order of impor-
tance of the evaluation factors, such as in 
descending order of importance.) 

Technical and past performance, when 
combined, are llll (Contracting Officer 
state, in accordance with FAR 15.304, the rel-
ative importance of all other evaluation fac-
tors, when combined, when compared to 
price.) 

(b) Options. The Government will evaluate 
offers for award purposes by adding the total 
price for all options to the total price for the 
basic requirement. The Government may de-
termine that an offer is unacceptable if the 
option prices are significantly unbalanced. 
Evaluation of options shall not obligate the 
Government to exercise the option(s). 

(c) A written notice of award or acceptance 
of an offer, mailed or otherwise furnished to 
the successful offeror within the time for ac-
ceptance specified in the offer, shall result in 
a binding contract without further action by 
either party. Before the offer’s specified ex-
piration time, the Government may accept 
an offer (or part of an offer), whether or not 
there are negotiations after its receipt, un-
less a written notice of withdrawal is re-
ceived before award. 

(End of provision) 

[60 FR 48252, Sept. 18, 1995, as amended at 62 
FR 51271, Sept. 30, 1997; 63 FR 36124, July 1, 
1998] 

52.212–3 Offeror Representations and 
Certifications—Commercial Items. 

As prescribed in 12.301(b)(2), insert 
the following provision: 

OFFEROR REPRESENTATIONS AND CERTIFI-
CATIONS—COMMERCIAL ITEMS (OCT 2010) 

An offeror shall complete only paragraph 
(b) of this provision if the offeror has com-
pleted the annual representations and cer-
tifications electronically at http:// 
orca.bpn.gov. If an offeror has not completed 
the annual representations and certifications 
electronically at the ORCA website, the of-
feror shall complete only paragraphs (c) 
through (o) of this provision. 

(a) Definitions. As used in this provision— 
Emerging small business means a small busi-

ness concern whose size is no greater than 50 
percent of the numerical size standard for 
the NAICS code designated. 

Forced or indentured child labor means all 
work or service— 

(1) Exacted from any person under the age 
of 18 under the menace of any penalty for its 
nonperformance and for which the worker 
does not offer himself voluntarily; or 

(2) Performed by any person under the age 
of 18 pursuant to a contract the enforcement 

of which can be accomplished by process or 
penalties. 

Inverted domestic corporation means a for-
eign incorporated entity which is treated as 
an inverted domestic corporation under 6 
U.S.C. 395(b), i.e., a corporation that used to 
be incorporated in the United States, or used 
to be a partnership in the United States, but 
now is incorporated in a foreign country, or 
is a subsidiary whose parent corporation is 
incorporated in a foreign country, that 
meets the criteria specified in 6 U.S.C. 395(b), 
applied in accordance with the rules and 
definitions of 6 U.S.C. 395(c). 

Manufactured end product means any end 
product in Federal Supply Classes (FSC) 
1000–9999, except— 

(1) FSC 5510, Lumber and Related Basic 
Wood Materials; 

(2) Federal Supply Group (FSG) 87, Agri-
cultural Supplies; 

(3) FSG 88, Live Animals; 
(4) FSG 89, Food and Related Consumables; 
(5) FSC 9410, Crude Grades of Plant Mate-

rials; 
(6) FSC 9430, Miscellaneous Crude Animal 

Products, Inedible; 
(7) FSC 9440, Miscellaneous Crude Agricul-

tural and Forestry Products; 
(8) FSC 9610, Ores; 
(9) FSC 9620, Minerals, Natural and Syn-

thetic; and 
(10) FSC 9630, Additive Metal Materials. 
Place of manufacture means the place where 

an end product is assembled out of compo-
nents, or otherwise made or processed from 
raw materials into the finished product that 
is to be provided to the Government. If a 
product is disassembled and reassembled, the 
place of reassembly is not the place of manu-
facture. 

Restricted business operations means busi-
ness operations in Sudan that include power 
production activities, mineral extraction ac-
tivities, oil-related activities, or the produc-
tion of military equipment, as those terms 
are defined in the Sudan Accountability and 
Divestment Act of 2007 (Pub. L. 110–174). Re-
stricted business operations do not include 
business operations that the person (as that 
term is defined in Section 2 of the Sudan Ac-
countability and Divestment Act of 2007) 
conducting the business can demonstrate— 

(1) Are conducted under contract directly 
and exclusively with the regional govern-
ment of southern Sudan; 

(2) Are conducted pursuant to specific au-
thorization from the Office of Foreign Assets 
Control in the Department of the Treasury, 
or are expressly exempted under Federal law 
from the requirement to be conducted under 
such authorization; 

(3) Consist of providing goods or services to 
marginalized populations of Sudan; 

(4) Consist of providing goods or services to 
an internationally recognized peacekeeping 
force or humanitarian organization; 
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(5) Consist of providing goods or services 
that are used only to promote health or edu-
cation; or 

(6) Have been voluntarily suspended. 
Service-disabled veteran-owned small business 

concern— 
(1) Means a small business concern— 
(i) Not less than 51 percent of which is 

owned by one or more service—disabled vet-
erans or, in the case of any publicly owned 
business, not less than 51 percent of the 
stock of which is owned by one or more serv-
ice-disabled veterans; and 

(ii) The management and daily business op-
erations of which are controlled by one or 
more service-disabled veterans or, in the 
case of a service-disabled veteran with per-
manent and severe disability, the spouse or 
permanent caregiver of such veteran. 

(2) Service-disabled veteran means a veteran, 
as defined in 38 U.S.C. 101(2), with a dis-
ability that is service-connected, as defined 
in 38 U.S.C. 101(16). 

Small business concern means a concern, in-
cluding its affiliates, that is independently 
owned and operated, not dominant in the 
field of operation in which it is bidding on 
Government contracts, and qualified as a 
small business under the criteria in 13 CFR 
Part 121 and size standards in this solicita-
tion. 

Veteran-owned small business concern means 
a small business concern— 

(1) Not less than 51 percent of which is 
owned by one or more veterans (as defined at 
38 U.S.C. 101(2)) or, in the case of any pub-
licly owned business, not less than 51 percent 
of the stock of which is owned by one or 
more veterans; and 

(2) The management and daily business op-
erations of which are controlled by one or 
more veterans. 

Women-owned small business concern means 
a small business concern— 

(1) That is at least 51 percent owned by one 
or more women; or, in the case of any pub-
licly owned business, at least 51 percent of 
the stock of which is owned by one or more 
women; and 

(2) Whose management and daily business 
operations are controlled by one or more 
women. 

Women-owned business concern means a con-
cern which is at least 51 percent owned by 
one or more women; or in the case of any 
publicly owned business, at least 51 percent 
of its stock is owned by one or more women; 
and whose management and daily business 
operations are controlled by one or more 
women. 

(b)(1) Annual Representations and Certifi-
cations. Any changes provided by the offeror 
in paragraph (b)(2) of this provision do not 
automatically change the representations 
and certifications posted on the Online Rep-
resentations and Certifications Application 
(ORCA) website. 

(2) The offeror has completed the annual 
representations and certifications electroni-
cally via the ORCA website at http:// 
orca.bpn.gov. After reviewing the ORCA data-
base information, the offeror verifies by sub-
mission of this offer that the representations 
and certifications currently posted electroni-
cally at FAR 52.212–3, Offeror Representa-
tions and Certifications—Commercial Items, 
have been entered or updated in the last 12 
months, are current, accurate, complete, and 
applicable to this solicitation (including the 
business size standard applicable to the 
NAICS code referenced for this solicitation), 
as of the date of this offer and are incor-
porated in this offer by reference (see FAR 
4.1201), except for paragraphs lllll. 

[Offeror to identify the applicable paragraphs 
at (c) through (o) of this provision that the of-
feror has completed for the purposes of this so-
licitation only, if any. 

These amended representation(s) and/or cer-
tification(s) are also incorporated in this offer 
and are current, accurate, and complete as of 
the date of this offer. 

Any changes provided by the offeror are ap-
plicable to this solicitation only, and do not re-
sult in an update to the representations and cer-
tifications posted on ORCA.] 

(c) Offerors must complete the following 
representations when the resulting contract 
will be performed in the United States or its 
outlying areas. Check all that apply. 

(1) Small business concern. The offeror rep-
resents as part of its offer that it b is, b is 
not a small business concern. 

(2) Veteran-owned small business concern. 
[Complete only if the offeror represented itself 
as a small business concern in paragraph (c)(1) 
of this provision.] The offeror represents as 
part of its offer that it [ ] is, [ ] is not a 
veteran-owned small business concern. 

(3) Service-disabled veteran-owned small busi-
ness concern. [Complete only if the offeror rep-
resented itself as a veteran-owned small busi-
ness concern in paragraph (c)(2) of this provi-
sion.] The offeror represents as part of its 
offer that it [ ] is, [ ] is not a service-dis-
abled veteran-owned small business concern. 

(4) Small disadvantaged business concern. 
[Complete only if the offeror represented itself as 
a small business concern in paragraph (c)(1) of 
this provision.] The offeror represents, for 
general statistical purposes, that it b is, b is 
not a small disadvantaged business concern 
as defined in 13 CFR 124.1002. 

(5) Women-owned small business concern. 
[Complete only if the offeror represented itself as 
a small business concern in paragraph (c)(1) of 
this provision.] The offeror represents that it 
b is, b is not a women-owned small business 
concern. 

NOTE: Complete paragraphs (c)(6) and (c)(7) 
only if this solicitation is expected to exceed 
the simplified acquisition threshold. 
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(6) Women-owned business concern (other 
than small business concern). [Complete only if 
the offeror is a women-owned business concern 
and did not represent itself as a small business 
concern in paragraph (c)(1) of this provision.] 
The offeror represents that it b is, a women- 
owned business concern. 

(7) Tie bid priority for labor surplus area con-
cerns. If this is an invitation for bid, small 
business offerors may identify the labor sur-
plus areas in which costs to be incurred on 
account of manufacturing or production (by 
offeror or first-tier subcontractors) amount 
to more than 50 percent of the contract 
price: 
llllllllllllllllllllllll

(8) Small Business Size for the Small Business 
Competitiveness Demonstration Program and for 
the Targeted Industry Categories under the 
Small Business Competitiveness Demonstration 
Program. [Complete only if the offeror has rep-
resented itself to be a small business concern 
under the size standards for this solicitation.] 

(i) (Complete only for solicitations indicated 
in an addendum as being set-aside for emerging 
small businesses in one of the designated indus-
try groups (DIGs).) The offeror represents as 
part of its offer that it b is, b is not an 
emerging small business. 

(ii) (Complete only for solicitations indicated 
in an addendum as being for one of the targeted 
industry categories (TICs) or designated indus-
try groups (DIGs).) Offeror represents as fol-
lows: 

(A) Offeror’s number of employees for the 
past 12 months (check the Employees column if 
size standard stated in the solicitation is ex-
pressed in terms of number of employees); or 

(B) Offeror’s average annual gross revenue 
for the last 3 fiscal years (check the Average 
Annual Gross Number of Revenues column if 
size standard stated in the solicitation is ex-
pressed in terms of annual receipts) 
(Check one of the following): 

No. of Employees Avg. Annual Gross Revenues 

l 50 or fewer l $1 million or less 
l 51–100 l $1,000,001–$2 million 
l 101–250 l $2,000,001–$3.5 million 
l 251–500 l $3,500,001–$5 million 
l 501–750 l $5,000,001–$10 million 
l 751–1,000 l $10,000,001–$17 million 
l Over 1,000 l Over $17 million 

(9) (Complete only if the solicitation con-
tains the clause at FAR 52.219–23, Notice of 
Price Evaluation Adjustment for Small Dis-
advantaged Business Concerns, or FAR 
52.219–25, Small Disadvantaged Business Par-
ticipation Program—Disadvantaged Status 
and Reporting, and the offeror desires a ben-
efit based on its disadvantaged status.) 

(i) General. The offeror represents that ei-
ther— 

(A) It /l/ is, /l/ is not certified by the 
Small Business Administration as a small 
disadvantaged business concern and identi-
fied, on the date of this representation, as a 

certified small disadvantaged business con-
cern in the database maintained by the 
Small Business Administration (PRO-Net), 
and that no material change in disadvan-
taged ownership and control has occurred 
since its certification, and, where the con-
cern is owned by one or more individuals 
claiming disadvantaged status, the net 
worth of each individual upon whom the cer-
tification is based does not exceed $750,000 
after taking into account the applicable ex-
clusions set forth at 13 CFR 124.104(c)(2); or 

(B) It b has, b has not submitted a com-
pleted application to the Small Business Ad-
ministration or a Private Certifier to be cer-
tified as a small disadvantaged business con-
cern in accordance with 13 CFR 124, Subpart 
B, and a decision on that application is pend-
ing, and that no material change in dis-
advantaged ownership and control has oc-
curred since its application was submitted. 

(ii) Joint Ventures under the Price Evaluation 
Adjustment for Small Disadvantaged Business 
Concerns. The offeror represents, as part of 
its offer, that it is a joint venture that com-
plies with the requirements in 13 CFR 
124.1002(f) and that the representation in 
paragraph (c)(9)(i) of this provision is accu-
rate for the small disadvantaged business 
concern that is participating in the joint 
venture. [The offeror shall enter the name of 
the small disadvantaged business concern that 
is participating in the joint venture: 
llllll.] 

(10) HUBZone small business concern. [Com-
plete only if the offeror represented itself as 
a small business concern in paragraph (c)(1) 
of this provision.] The offeror represents, as 
part of its offer, that— 

(i) It [ ] is, [ ] is not a HUBZone small busi-
ness concern listed, on the date of this rep-
resentation, on the List of Qualified 
HUBZone Small Business Concerns main-
tained by the Small Business Administra-
tion, and no material change in ownership 
and control, principal office, or HUBZone 
employee percentage has occurred since it 
was certified by the Small Business Adminis-
tration in accordance with 13 CFR part 126; 
and 

(ii) It [ ] is, [ ] is not a joint venture that 
complies with the requirements of 13 CFR 
part 126, and the representation in paragraph 
(c)(10)(i) of this provision is accurate for the 
HUBZone small business concern or concerns 
that are participating in the joint venture. 
[The offeror shall enter the name or names of 
the HUBZone small business concern or con-
cerns that are participating in the joint ven-
ture:llllll.] Each HUBZone small busi-
ness concern participating on the joint ven-
ture shall submit a separate signed copy of 
the HUBZone representation. 

(d) Representations required to implement 
provisions of Executive Order 11246— 

(1) Previous contracts and compliance. The 
offeror represents that— 
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(i) It b has, b has not participated in a pre-
vious contract or subcontract subject to the 
Equal Opportunity clause of this solicita-
tion; and 

(ii) It b has, b has not filed all required 
compliance reports. 

(2) Affirmative Action Compliance. The of-
feror represents that— 

(i) It b has developed and has on file, b

has not developed and does not have on file, 
at each establishment, affirmative action 
programs required by rules and regulations 
of the Secretary of Labor (41 CFR parts 60–1 
and 60–2), or 

(ii) It b has not previously had contracts 
subject to the written affirmative action 
programs requirement of the rules and regu-
lations of the Secretary of Labor. 

(e) Certification Regarding Payments to Influ-
ence Federal Transactions (31 U.S.C. 1352). (Ap-
plies only if the contract is expected to ex-
ceed $150,000.) By submission of its offer, the 
offeror certifies to the best of its knowledge 
and belief that no Federal appropriated funds 
have been paid or will be paid to any person 
for influencing or attempting to influence an 
officer or employee of any agency, a Member 
of Congress, an officer or employee of Con-
gress or an employee of a Member of Con-
gress on his or her behalf in connection with 
the award of any resultant contract. If any 
registrants under the Lobbying Disclosure 
Act of 1995 have made a lobbying contact on 
behalf of the offeror with respect to this con-
tract, the offeror shall complete and submit, 
with its offer, OMB Standard Form LLL, 
Disclosure of Lobbying Activities, to provide 
the name of the registrants. The offeror need 
not report regularly employed officers or 
employees of the offeror to whom payments 
of reasonable compensation were made. 

(f) Buy American Act Certificate. (Applies 
only if the clause at Federal Acquisition 
Regulation (FAR) 52.225–1, Buy American 
Act—Supplies, is included in this solicita-
tion.) 

(1) The offeror certifies that each end prod-
uct, except those listed in paragraph (f)(2) of 
this provision, is a domestic end product and 
that for other than COTS items, the offeror 
has considered components of unknown ori-
gin to have been mined, produced, or manu-
factured outside the United States. The of-
feror shall list as foreign end products those 

end products manufactured in the United 
States that do not qualify as domestic end 
products, i.e., an end product that is not a 
COTS item and does not meet the component 
test in paragraph (2) of the definition of ‘‘do-
mestic end product.’’ The terms ‘‘commer-
cially available off-the-shelf (COTS) item,’’ 
‘‘component,’’ ‘‘domestic end product,’’ ‘‘end 
product,’’ ‘‘foreign end product,’’ and 
‘‘United States’’ are defined in the clause of 
this solicitation entitled ‘‘Buy American 
Act—Supplies.’’ 

(2) Foreign End Products: 
Line Item No.: lllllllllllllll

Country of Origin: lllllllllllll

(List as necessary) 
(3) The Government will evaluate offers in 

accordance with the policies and procedures 
of FAR Part 25. 

(g)(1) Buy American Act—Free Trade Agree-
ments—Israeli Trade Act Certificate. (Applies 
only if the clause at FAR 52.225–3, Buy Amer-
ican Act—Free Trade Agreements—Israeli 
Trade Act, is included in this solicitation.) 

(i) The offeror certifies that each end prod-
uct, except those listed in paragraph (g)(1)(ii) 
or (g)(1)(iii) of this provision, is a domestic 
end product and that for other than COTS 
items, the offeror has considered components 
of unknown origin to have been mined, pro-
duced, or manufactured outside the United 
States. The terms ‘‘Bahrainian, Moroccan, 
Omani, or Peruvian end product,’’ ‘‘commer-
cially available off-the-shelf (COTS) item,’’ 
‘‘component,’’ ‘‘domestic end product,’’ ‘‘end 
product,’’ ‘‘foreign end product,’’ ‘‘Free 
Trade Agreement country,’’ ‘‘Free Trade 
Agreement country end product,’’ ‘‘Israeli 
end product,’’ and ‘‘United States’’ are de-
fined in the clause of this solicitation enti-
tled ‘‘Buy American Act-Free Trade Agree-
ments-Israeli Trade Act.’’ 

(ii) The offeror certifies that the following 
supplies are Free Trade Agreement country 
end products (other than Bahrainian, Moroc-
can, Omani, or Peruvian end products) or 
Israeli end products as defined in the clause 
of this solicitation entitled ‘‘Buy American 
Act—Free Trade Agreements—Israeli Trade 
Act’’: 

Free Trade Agreement Country End Prod-
ucts (Other than Bahrainian, Moroccan, 
Omani, or Peruvian End Products) or Israeli 
End Products: 

LINE ITEM NO. ....................................................................... COUNTRY OF ORIGIN 
llllllllll ......................................................... llllllllll 

llllllllll ......................................................... llllllllll 

llllllllll ......................................................... llllllllll 

[List as necessary] 
(iii) The offeror shall list those supplies 

that are foreign end products (other than 
those listed in paragraph (g)(1)(ii) of this 
provision) as defined in the clause of this so-

licitation entitled ‘‘Buy American Act—Free 
Trade Agreements—Israeli Trade Act.’’ The 
offeror shall list as other foreign end prod-
ucts those end products manufactured in the 
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United States that do not qualify as domes-
tic end products, i.e., an end product that is 
not a COTS item and does not meet the com-
ponent test in paragraph (2) of the definition 
of ‘‘domestic end product.’’ 

Other Foreign End Products 

Line Item No.: lllllllllllllll

Country of Origin: lllllllllllll

(List as necessary) 
(iv) The Government will evaluate offers in 

accordance with the policies and procedures 
of FAR Part 25. 

(2) Buy American Act—Free Trade Agree-
ments—Israeli Trade Act Certificate, Alternate 
I. If Alternate I to the clause at FAR 52.225– 
3 is included in this solicitation, substitute 
the following paragraph (g)(1)(ii) for para-
graph (g)(1)(ii) of the basic provision: 

(g)(1)(ii) The offeror certifies that the fol-
lowing supplies are Canadian end products as 
defined in the clause of this solicitation enti-
tled ‘‘Buy American Act—Free Trade Agree-
ments—Israeli Trade Act’’: 

Canadian End Products: 

Line Item No. 

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

$(List as necessary) 
(3) Buy American Act—Free Trade Agree-

ments—Israeli Trade Act Certificate, Alternate 
II. If Alternate II to the clause at FAR 52.225– 
3 is included in this solicitation, substitute 
the following paragraph (g)(1)(ii) for para-
graph (g)(1)(ii) of the basic provision: 

(g)(1)(ii) The offeror certifies that the fol-
lowing supplies are Canadian end products or 
Israeli end products as defined in the clause 
of this solicitation entitled ‘‘Buy American 
Act—Free Trade Agreements—Israeli Trade 
Act’’: 

Canadian or Israeli End Products: 

Line Item No. 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

Country of Origin 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

$(List as necessary) 
(4) Trade Agreements Certificate. (Applies 

only if the clause at FAR 52.225–5, Trade 
Agreements, is included in this solicitation.) 

(i) The offeror certifies that each end prod-
uct, except those listed in paragraph (g)(4)(ii) 
of this provision, is a U.S.-made or des-
ignated country end product, as defined in 
the clause of this solicitation entitled 
‘‘Trade Agreements.’’ 

(ii) The offeror shall list as other end prod-
ucts those end products that are not U.S.- 
made or designated country end products. 

Other End Products 

Line Item No.: lllllllllllllll

Country of Origin: lllllllllllll

(List as necessary) 
(iii) The Government will evaluate offers 

in accordance with the policies and proce-
dures of FAR Part 25. For line items covered 
by the WTO GPA, the Government will 
evaluate offers of U.S.-made or designated 
country end products without regard to the 
restrictions of the Buy American Act. The 
Government will consider for award only of-
fers of U.S.-made or designated country end 
products unless the Contracting Officer de-
termines that there are no offers for such 
products or that the offers for such products 
are insufficient to fulfill the requirements of 
the solicitation. 

(i) The offeror certifies that each end prod-
uct being offered, except those listed in para-
graph (g)(1)(ii) of this provision, is a domes-
tic end product (as defined in the clause enti-
tled ‘‘Buy American Act—North American 
Free Trade Agreement Implementation 
Act—Balance of Payments Program,’’ and 
that components of unknown origin have 
been considered to have been mined, pro-
duced, or manufactured outside the United 
States. 

(ii) Excluded End Products: 

Line item No. Country of origin 

llllllllll lllllllllll 

llllllllll lllllllllll 

[List as necessary] 

(iii) Offers will be evaluated by giving cer-
tain preferences to domestic end products or 
NAFTA country end products over other end 
products. In order to obtain these pref-
erences in the evaluation of each excluded 
end product listed in paragraph (g)(1)(ii) of 
this provision, offerors must identify and 
certify below those excluded end products 
that are NAFTA country end products. Prod-
ucts that are not identified and certified 
below will not be deemed NAFTA country 
end products. The offeror certifies that the 
following supplies qualify as NAFTA country 
end products as that term is defined in the 
clause entitled ‘‘Buy American Act—North 
American Free Trade Agreement Implemen-
tation Act—Balance of Payments Program’’: 

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

[Insert line item numbers) 
(iv) Offers will be evaluated in accordance 

with part 25 of the Federal Acquisition Regu-
lation. In addition, if this solicitation is for 
supplies for use outside the United States, an 
evaluation factor of 50 percent will be ap-
plied to offers of end products that are not 
domestic or NAFTA country end products. 
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(2) Alternate I. If Alternate I to the clause at 
52.225–21 is included in this solicitation, sub-
stitute the following paragraph (g)(1)(iii) for 
paragraph (g)(1)(iii) of this provision: 

(g)(1)(iii) Offers will be evaluated by giving 
certain preferences to domestic end products 
or Canadian end products over other end 
products. In order to obtain these pref-
erences in the evaluation of each excluded 
end product listed in paragraph (b) of this 
provision, offerors must identify and certify 
below those excluded end products that are 
Canadian end products. Products that are 
not identified and certified below will not be 
deemed Canadian end products. 

The offeror certifies that the following 
supplies qualify as Canadian end products as 
that term is defined in the clause entitled 
‘‘Buy American Act—North American Free 
Trade Agreement Implementation Act—Bal-
ance of Payments Program’’: 
llllllllllllllllllllllll

[Insert line item numbers] 
(h) Certification Regarding Responsibility 

Matters (Executive Order 12689). (Applies only 
if the contract value is expected to exceed 
the simplified acquisition threshold.) The of-
feror certifies, to the best of its knowledge 
and belief, that the offeror and/or any of its 
principals— 

(1) [ ] Are, [ ] are not presently debarred, 
suspended, proposed for debarment, or de-
clared ineligible for the award of contracts 
by any Federal agency; 

(2) [ ] Have, [ ] have not, within a three- 
year period preceding this offer, been con-
victed of or had a civil judgment rendered 
against them for: Commission of fraud or a 
criminal offense in connection with obtain-
ing, attempting to obtain, or performing a 
Federal, state or local government contract 
or subcontract; violation of Federal or state 
antitrust statutes relating to the submission 
of offers; or Commission of embezzlement, 
theft, forgery, bribery, falsification or de-
struction of records, making false state-
ments, tax evasion, violating Federal crimi-
nal tax laws, or receiving stolen property, 

(3) [ ] Are, [ ] are not presently indicted 
for, or otherwise criminally or civilly 
charged by a Government entity with, com-
mission of any of these offenses enumerated 
in paragraph (h)(2) of this clause; and. 

(i) Certification Regarding Knowledge of 
Child Labor for Listed End Products (Executive 
Order 13126). [The Contracting Officer must list 
in paragraph (i)(1) any end products being ac-
quired under this solicitation that are included 
in the List of Products Requiring Contractor 
Certification as to Forced or Indentured Child 
Labor, unless excluded at 22.1503(b).] 

(1) Listed end products. 

Listed End Product 

llllllllllllllllllllllll

llllllllllllllllllllllll

Listed Countries of Origin 

llllllllllllllllllllllll

llllllllllllllllllllllll

(2) Certification. [If the Contracting Officer 
has identified end products and countries of ori-
gin in paragraph (i)(1) of this provision, then 
the offeror must certify to either (i)(2)(i) or 
(i)(2)(ii) by checking the appropriate block.] 

b (i) The offeror will not supply any end 
product listed in paragraph (i)(1) of this pro-
vision that was mined, produced, or manu-
factured in the corresponding country as 
listed for that product. 

b (ii) The offeror may supply an end prod-
uct listed in paragraph (i)(1) of this provision 
that was mined, produced, or manufactured 
in the corresponding country as listed for 
that product. The offeror certifies that it has 
made a good faith effort to determine wheth-
er forced or indentured child labor was used 
to mine, produce, or manufacture any such 
end product furnished under this contract. 
On the basis of those efforts, the offeror cer-
tifies that it is not aware of any such use of 
child labor. 

(4) Have,b have not, within a three-year 
period preceding this offer, been notified of 
any delinquent Federal taxes in an amount 
that exceeds $3,000 for which the liability re-
mains unsatisfied. 

(i) Taxes are considered delinquent if both 
of the following criteria apply: 

(A) The tax liability is finally determined. 
The liability is finally determined if it has 
been assessed. A liability is not finally deter-
mined if there is a pending administrative or 
judicial challenge. In the case of a judicial 
challenge to the liability, the liability is not 
finally determined until all judicial appeal 
rights have been exhausted. 

(B) The taxpayer is delinquent in making 
payment. A taxpayer is delinquent if the tax-
payer has failed to pay the tax liability when 
full payment was due and required. A tax-
payer is not delinquent in cases where en-
forced collection action is precluded. 

(ii) Examples. (A) The taxpayer has received 
a statutory notice of deficiency, under I.R.C. 
§ 6212, which entitles the taxpayer to seek 
Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because 
it is not a final tax liability. Should the tax-
payer seek Tax Court review, this will not be 
a final tax liability until the taxpayer has 
exercised all judicial appeal rights. 

(B) The IRS has filed a notice of Federal 
tax lien with respect to an assessed tax li-
ability, and the taxpayer has been issued a 
notice under I.R.C. § 6320 entitling the tax-
payer to request a hearing with the IRS Of-
fice of Appeals contesting the lien filing, and 
to further appeal to the Tax Court if the IRS 
determines to sustain the lien filing. In the 
course of the hearing, the taxpayer is enti-
tled to contest the underlying tax liability 
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because the taxpayer has had no prior oppor-
tunity to contest the liability. This is not a 
delinquent tax because it is not a final tax li-
ability. Should the taxpayer seek tax court 
review, this will not be a final tax liability 
until the taxpayer has exercised all judicial 
appeal rights. 

(C) The taxpayer has entered into an in-
stallment agreement pursuant to I.R.C. 
§ 6159. The taxpayer is making timely pay-
ments and is in full compliance with the 
agreement terms. The taxpayer is not delin-
quent because the taxpayer is not currently 
required to make full payment. 

(D) The taxpayer has filed for bankruptcy 
protection. The taxpayer is not delinquent 
because enforced collection action is stayed 
under 11 U.S.C. 362 (the Bankruptcy Code). 

(i) Certification Regarding Knowledge of 
Child Labor for Listed End Products (Executive 
Order 13126). [The Contracting Officer must list 
in paragraph (i)(1) any end products being ac-
quired under this solicitation that are included 
in the List of Products Requiring Contractor 
Certification as to Forced or Indentured Child 
Labor, unless excluded at 22.1503(b).] 

(1) Listed end products. 

Listed End Product 

llllllllllllllllllllllll

llllllllllllllllllllllll

Listed Countries of Origin 

llllllllllllllllllllllll

llllllllllllllllllllllll

(2) Certification. [If the Contracting Officer 
has identified end products and countries of ori-
gin in paragraph (i)(1) of this provision, then 
the offeror must certify to either (i)(2)(i) or 
(i)(2)(ii) by checking the appropriate block.] 

b (i) The offeror will not supply any end 
product listed in paragraph (i)(1) of this pro-
vision that was mined, produced, or manu-
factured in the corresponding country as 
listed for that product. 

b (ii) The offeror may supply an end prod-
uct listed in paragraph (i)(1) of this provision 
that was mined, produced, or manufactured 
in the corresponding country as listed for 
that product. The offeror certifies that it has 
made a good faith effort to determine wheth-
er forced or indentured child labor was used 
to mine, produce, or manufacture any such 
end product furnished under this contract. 
On the basis of those efforts, the offeror cer-
tifies that it is not aware of any such use of 
child labor. 

(j) Place of manufacture. (Does not apply 
unless the solicitation is predominantly for 
the acquisition of manufactured end prod-
ucts.) For statistical purposes only, the of-
feror shall indicate whether the place of 
manufacture of the end products it expects 
to provide in response to this solicitation is 
predominantly— 

(1) b In the United States (Check this box 
if the total anticipated price of offered end 
products manufactured in the United States 
exceeds the total anticipated price of offered 
end products manufactured outside the 
United States); or 

(2) b Outside the United States. 
(k) Certificates regarding exemptions from the 

application of the Service Contract Act. (Cer-
tification by the offeror as to its compliance 
with respect to the contract also constitutes 
its certification as to compliance by its sub-
contractor if it subcontracts out the exempt 
services.) [The contracting officer is to check a 
box to indicate if paragraph (k)(1) or (k)(2) ap-
plies.] 

(1)b Maintenance, calibration, or repair of 
certain equipment as described in FAR 
22.1003–4(c)(1). The offeror b does b does not 
certify that— 

(i) The items of equipment to be serviced 
under this contract are used regularly for 
other than Governmental purposes and are 
sold or traded by the offeror (or subcon-
tractor in the case of an exempt subcontract) 
in substantial quantities to the general pub-
lic in the course of normal business oper-
ations; 

(ii) The services will be furnished at prices 
which are, or are based on, established cata-
log or market prices (see FAR 22.1003– 
4(c)(2)(ii)) for the maintenance, calibration, 
or repair of such equipment; and 

(iii) The compensation (wage and fringe 
benefits) plan for all service employees per-
forming work under the contract will be the 
same as that used for these employees and 
equivalent employees servicing the same 
equipment of commercial customers. 

(2)b Certain services as described in FAR 
22.1003–4(d)(1). The offeror b does b does not 
certify that— 

(i) The services under the contract are of-
fered and sold regularly to non-Govern-
mental customers, and are provided by the 
offeror (or subcontractor in the case of an 
exempt subcontract) to the general public in 
substantial quantities in the course of nor-
mal business operations; 

(ii) The contract services will be furnished 
at prices that are, or are based on, estab-
lished catalog or market prices (see FAR 
22.1003–4(d)(2)(iii)); 

(iii) Each service employee who will per-
form the services under the contract will 
spend only a small portion of his or her time 
(a monthly average of less than 20 percent of 
the available hours on an annualized basis, 
or less than 20 percent of available hours 
during the contract period if the contract pe-
riod is less than a month) servicing the Gov-
ernment contract; and 

(iv) The compensation (wage and fringe 
benefits) plan for all service employees per-
forming work under the contract is the same 
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as that used for these employees and equiva-
lent employees servicing commercial cus-
tomers. 

(3) If paragraph (k)(1) or (k)(2) of this 
clause applies— 

(i) If the offeror does not certify to the 
conditions in paragraph (k)(1) or (k)(2) and 
the Contracting Officer did not attach a 
Service Contract Act wage determination to 
the solicitation, the offeror shall notify the 
Contracting Officer as soon as possible; and 

(ii) The Contracting Officer may not make 
an award to the offeror if the offeror fails to 
execute the certification in paragraph (k)(1) 
or (k)(2) of this clause or to contact the Con-
tracting Officer as required in paragraph 
(k)(3)(i) of this clause. 

(l) Taxpayer Identification Number (TIN) (26 
U.S.C. 6109, 31 U.S.C. 7701). (Not applicable if 
the offeror is required to provide this infor-
mation to a central contractor registration 
database to be eligible for award.) 

(1) All offerors must submit the informa-
tion required in paragraphs (l)(3) through 
(l)(5) of this provision to comply with debt 
collection requirements of 31 U.S.C. 7701(c) 
and 3325(d), reporting requirements of 26 
U.S.C. 6041, 6041A, and 6050M, and imple-
menting regulations issued by the Internal 
Revenue Service (IRS). 

(2) The TIN may be used by the Govern-
ment to collect and report on any delinquent 
amounts arising out of the offeror’s relation-
ship with the Government (31 U.S.C. 
7701(c)(3)). If the resulting contract is subject 
to the payment reporting requirements de-
scribed in FAR 4.904, the TIN provided here-
under may be matched with IRS records to 
verify the accuracy of the offeror’s TIN. 

(3) Taxpayer Identification Number (TIN). 
b TIN: llllllllll. 
b TIN has been applied for. 
b TIN is not required because: 
b Offeror is a nonresident alien, foreign 

corporation, or foreign partnership that does 
not have income effectively connected with 
the conduct of a trade or business in the 
United States and does not have an office or 
place of business or a fiscal paying agent in 
the United States; 

b Offeror is an agency or instrumentality 
of a foreign government; 

b Offeror is an agency or instrumentality 
of the Federal Government. 

(4) Type of organization. 
b Sole proprietorship; 
b Partnership; 
b Corporate entity (not tax-exempt); 
b Corporate entity (tax-exempt); 
b Government entity (Federal, State, or 

local); 
b Foreign government; 
b International organization per 26 CFR 

1.6049–4; 
b Other lllll. 
(5) Common parent. 

b Offeror is not owned or controlled by a 
common parent; 

b Name and TIN of common parent: 
Name llllllllll. 
TIN llllllllll. 
(m) Restricted business operations in Sudan. 

By submission of its offer, the offeror cer-
tifies that the offeror does not conduct any 
restricted business operations in Sudan. 

(n) Prohibition on Contracting with In-
verted Domestic Corporations. (1) Relation to 
Internal Revenue Code. A foreign entity that 
is treated as an inverted domestic corpora-
tion for purposes of the Internal Revenue 
Code at 26 U.S.C. 7874 (or would be except 
that the inversion transactions were com-
pleted on or before March 4, 2003), is also an 
inverted domestic corporation for purposes 
of 6 U.S.C. 395 and for this solicitation provi-
sion (see FAR 9.108). 

(2) Representation. By submission of its 
offer, the offeror represents that it is not an 
inverted domestic corporation and is not a 
subsidiary of one. 

(o) Sanctioned activities relating to Iran. 
(1) Unless a waiver is granted or an exception 
applies as provided in paragraph (o)(2) of this 
provision, by submission of its offer, the of-
feror certifies that the offeror, or any person 
owned or controlled by the offeror, does not 
engage in any activities for which sanctions 
may be imposed under section 5 of the Iran 
Sanctions Act of 1996. 

(2) The certification requirement of para-
graph (o)(1) of this provision does not apply 
if— 

(i) This solicitation includes a trade agree-
ments certification (e.g., 52.212–3(g) or a com-
parable agency provision); and 

(ii) The offeror has certified that all the of-
fered products to be supplied are designated 
country end products. 

(End of provision) 

Alternate I (APR 2002). As prescribed 
in 12.301(b)(2), add the following para-
graph (c)(11) to the basic provision: 

(11) (Complete if the offeror has rep-
resented itself as disadvantaged in paragraph 
(c)(4) or (c)(9) of this provision.) [The offeror 
shall check the category in which its ownership 
falls]: 

lBlack American. 
lHispanic American. 
lNative American (American Indians, Es-

kimos, Aleuts, or Native Hawaiians). 
lAsian-Pacific American (persons with 

origins from Burma, Thailand, Malaysia, In-
donesia, Singapore, Brunei, Japan, China, 
Taiwan, Laos, Cambodia (Kampuchea), Viet-
nam, Korea, The Philippines, U.S. Trust Ter-
ritory of the Pacific Islands (Republic of 
Palau), Republic of the Marshall Islands, 
Federated States of Micronesia, the Com-
monwealth of the Northern Mariana Islands, 
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Guam, Samoa, Macao, Hong Kong, Fiji, 
Tonga, Kiribati, Tuvalu, or Nauru). 

lSubcontinent Asian (Asian-Indian) 
American (persons with origins from India, 
Pakistan, Bangladesh, Sri Lanka, Bhutan, 
the Maldives Islands, or Nepal). 

lIndividual/concern, other than one of the 
preceding. 

Alternate II (OCT 2000). As prescribed in 
12.301(b)(2), add the following paragraph 
(c)(9)(iii) to the basic provision: 

(iii) Address. The offeror represents that its 
address lis, lis not in a region for which a 
small disadvantaged business procurement 
mechanism is authorized and its address has 
not changed since its certification as a small 
disadvantaged business concern or submis-
sion of its application for certification. The 
list of authorized small disadvantaged busi-
ness procurement mechanisms and regions is 
posted at http://www.arnet.gov/References/ 
sdbadjustments.htm. The offeror shall use the 
list in effect on the date of this solicitation. 
‘‘Address,’’ as used in this provision, means 
the address of the offeror as listed on the 
Small Business Administration’s register of 
small disadvantaged business concerns or the 
address on the completed application that 
the concern has submitted to the Small 
Business Administration or a Private Cer-
tifier in accordance with 13 CFR part 124, 
subpart B. For joint ventures, ‘‘address’’ re-
fers to the address of the small disadvan-
taged business concern that is participating 
in the joint venture. 

[60 FR 48252, Sept. 18, 1995] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 52.212–3, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

52.212–4 Contract Terms and Condi-
tions—Commercial Items. 

As prescribed in 12.301(b)(3), insert 
the following clause: 

CONTRACT TERMS AND CONDITIONS— 
COMMERCIAL ITEMS (JUN 2010) 

(a) Inspection/Acceptance. The Contractor 
shall only tender for acceptance those items 
that conform to the requirements of this 
contract. The Government reserves the right 
to inspect or test any supplies or services 
that have been tendered for acceptance. The 
Government may require repair or replace-
ment of nonconforming supplies or re-
performance of nonconforming services at no 
increase in contract price. If repair/replace-
ment or reperformance will not correct the 
defects or is not possible, the Government 
may seek an equitable price reduction or 
adequate consideration for acceptance of 
nonconforming supplies or services. The Gov-

ernment must exercise its postacceptance 
rights (1) within a reasonable time after the 
defect was discovered or should have been 
discovered; and (2) before any substantial 
change occurs in the condition of the item, 
unless the change is due to the defect in the 
item. 

(b) Assignment. The Contractor or its as-
signee may assign its rights to receive pay-
ment due as a result of performance of this 
contract to a bank, trust company, or other 
financing institution, including any Federal 
lending agency in accordance with the As-
signment of Claims Act (31 U.S.C. 3727). How-
ever, when a third party makes payment 
(e.g., use of the Governmentwide commercial 
purchase card), the Contractor may not as-
sign its rights to receive payment under this 
contract. 

(c) Changes. Changes in the terms and con-
ditions of this contract may be made only by 
written agreement of the parties. 

(d) Disputes. This contract is subject to the 
Contract Disputes Act of 1978, as amended (41 
U.S.C. 601–613). Failure of the parties to this 
contract to reach agreement on any request 
for equitable adjustment, claim, appeal or 
action arising under or relating to this con-
tract shall be a dispute to be resolved in ac-
cordance with the clause at FAR 52.233–1, 
Disputes, which is incorporated herein by 
reference. The Contractor shall proceed dili-
gently with performance of this contract, 
pending final resolution of any dispute aris-
ing under the contract. 

(e) Definitions. The clause at FAR 52.202–1, 
Definitions, is incorporated herein by ref-
erence. 

(f) Excusable delays. The Contractor shall 
be liable for default unless nonperformance 
is caused by an occurrence beyond the rea-
sonable control of the Contractor and with-
out its fault or negligence such as, acts of 
God or the public enemy, acts of the Govern-
ment in either its sovereign or contractual 
capacity, fires, floods, epidemics, quarantine 
restrictions, strikes, unusually severe weath-
er, and delays of common carriers. The Con-
tractor shall notify the Contracting Officer 
in writing as soon as it is reasonably possible 
after the commencement of any excusable 
delay, setting forth the full particulars in 
connection therewith, shall remedy such oc-
currence with all reasonable dispatch, and 
shall promptly give written notice to the 
Contracting Officer of the cessation of such 
occurrence. 

(g) Invoice. (1) The Contractor shall submit 
an original invoice and three copies (or elec-
tronic invoice, if authorized) to the address 
designated in the contract to receive in-
voices. An invoice must include— 

(i) Name and address of the Contractor; 
(ii) Invoice date and number; 
(iii) Contract number, contract line item 

number and, if applicable, the order number; 
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