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(b) If the failure to perform is caused by
the failure of a subcontractor at any tier to
perform or make progress, and if the cause of
the failure was beyond the control of both
the Contractor and subcontractor, and with-
out the fault or negligence of either, the
Contractor shall not be deemed to be in de-
fault, unless—

(1) The subcontracted supplies or services
were obtainable from other sources;

(2) The Contracting Officer ordered the
Contractor in writing to purchase these sup-
plies or services from the other source; and

(3) The Contractor failed to comply reason-
ably with this order.

(c) Upon request of the Contractor, the
Contracting Officer shall ascertain the facts
and extent of the failure. If the Contracting
Officer determines that any failure to per-
form results from one or more of the causes
above, the delivery schedule shall be revised,
subject to the rights of the Government
under the termination clause of this con-
tract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 72
FR 27394, May 15, 2007]

52.250-1 Indemnification Under Public
Law 85-804.

As prescribed in 50.104-4, insert the
following clause:

INDEMNIFICATION UNDER PUBLIC LAW 85-804
(APR 1984)

(a) Contractor’s principal officials, as used in
this clause, means directors, officers, man-
agers, superintendents, or other representa-
tives supervising or directing—

(1) All or substantially all of the Contrac-
tor’s business;

(2) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location in which this contract is being per-
formed; or

(3) A separate and complete major indus-
trial operation in connection with the per-
formance of this contract.

(b) Under Pub. L. 85-804 (50 U.S.C 1431-1435)
and Executive Order 10789, as amended, and
regardless of any other provisions of this
contract, the Government shall, subject to
the limitations contained in the other para-
graphs of this clause, indemnify the Con-
tractor against—

(1) Claims (including reasonable expenses
of litigation or settlement) by third persons
(including employees of the Contractor) for
death; personal injury; or loss of, damage to,
or loss of use of property;

(2) Loss of, damage to, or loss of use of
Contractor property, excluding loss of profit;
and
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(3) Loss of, damage to, or loss of use of
Government property, excluding loss of prof-
it.

(¢c) This indemnification applies only to
the extent that the claim, loss, or damage (1)
arises out of or results from a risk defined in
this contract as unusually hazardous or nu-
clear and (2) is not compensated for by insur-
ance or otherwise. Any such claim, loss, or
damage, to the extent that it is within the
deductible amounts of the Contractor’s in-
surance, is not covered under this clause. If
insurance coverage or other financial protec-
tion in effect on the date the approving offi-
cial authorizes use of this clause is reduced,
the Government’s liability under this clause
shall not increase as a result.

(d) When the claim, loss, or damage is
caused by willful misconduct or lack of good
faith on the part of any of the Contractor’s
principal officials, the Contractor shall not
be indemnified for—

(1) Government claims against the Con-
tractor (other than those arising through
subrogation); or

(2) Loss or damage affecting the Contrac-
tor’s property.

(e) With the Contracting Officer’s prior
written approval, the Contractor may, in
any subcontract under this contract, indem-
nify the subcontractor against any risk de-
fined in this contract as unusually hazardous
or nuclear. This indemnification shall pro-
vide, between the Contractor and the subcon-
tractor, the same rights and duties, and the
same provisions for notice, furnishing of evi-
dence or proof, and Government settlement
or defense of claims as this clause provides.
The Contracting Officer may also approve in-
demnification of subcontractors at any lower
tier, under the same terms and conditions.
The Government shall indemnify the Con-
tractor against liability to subcontractors
incurred under subcontract provisions ap-
proved by the Contracting Officer.

(f) The rights and obligations of the parties
under this clause shall survive this con-
tract’s termination, expiration, or comple-
tion. The Government shall make no pay-
ment under this clause unless the agency
head determines that the amount is just and
reasonable. The Government may pay the
Contractor or subcontractors, or may di-
rectly pay parties to whom the Contractor or
subcontractors may be liable.

(g) The Contractor shall—

(1) Promptly notify the Contracting Officer
of any claim or action against, or any loss
by, the Contractor or any subcontractors
that may reasonably be expected to involve
indemnification under this clause;

(2) Immediately furnish to the Government
copies of all pertinent papers the Contractor
receives;

(3) Furnish evidence or proof of any claim,
loss, or damage covered by this clause in the
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manner and form the Government requires;
and

(4) Comply with the Government’s direc-
tions and execute any authorizations re-
quired in connection with settlement or de-
fense of claims or actions.

(h) The Government may direct, control,
or assist in settling or defending any claim
or action that may involve indemnification
under this clause.

(End of clause)

Alternate I (APR 1984). In cost-reim-
bursement contracts, add the following
paragraph (i) to the basic clause:

(i) The cost of insurance (including self-in-
surance programs) covering a risk defined in
this contract as unusually hazardous or nu-
clear shall not be reimbursed except to the
extent that the Contracting Officer has re-
quired or approved this insurance. The Gov-
ernment’s obligations under this clause are—

(1) Excepted from the release required
under this contract’s clause relating to al-
lowable cost; and

(2) Not affected by this contract’s Limita-
tion of Cost or Limitation of Funds clause.

[48 FR 42478, Sept. 19, 1983, as amended at 72
FR 63037, Nov. 7, 2007]

52.250-2 SAFETY Act Coverage Not
Applicable.

As prescribed in 50.206(a), insert the
following provision:

SAFETY ACT COVERAGE NOT APPLICABLE (FEB
2009)

The Government has determined that for
purposes of this solicitation the product(s) or
service(s) being acquired by this action are
neither presumptively nor actually entitled
to a pre-determination that the products or
services are qualified anti-terrorism tech-
nologies as that term is defined by the Sup-
port Anti-terrorism by Fostering Effective
Technologies Act of 2002 (SAFETY Act), 6
U.S.C. 441-444. This determination does not
prevent sellers of technologies from applying
for SAFETY Act protections in other con-
texts. Proposals in which either acceptance
or pricing is made contingent upon SAFETY
Act designation as a qualified anti-terrorism
technology or SAFETY Act certification as
an approved product for homeland security
of the proposed product or service will not be
considered for award. See Federal Acquisi-
tion Regulation subpart 50.2.

(End of provision)

[72 FR 63037, Nov. 7, 2007, as amended at 74
FR 2738, Jan. 15, 2009]

48 CFR Ch. 1 (10-1-10 Edition)

52.250-3 SAFETY Act Block Designa-
tion/Certification.

As prescribed in 50.206(b)(1),
the following provision:

insert

SAFETY ACT BLOCK DESIGNATION/
CERTIFICATION (FEB 2009)

(a) Definitions. As used in this provision—

Act of terrorism means any act determined
to have met the following requirements or
such other requirements as defined and spec-
ified by the Secretary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial harm,
to a person, property, or entity, in the
United States, or in the case of a domestic
United States air carrier or a United States-
flag vessel (or a vessel based principally in
the United States on which United States in-
come tax is paid and whose insurance cov-
erage is subject to regulation in the United
States), in or outside the United States.

(3) Uses or attempts to use instrumental-
ities, weapons or other methods designed or
intended to cause mass destruction, injury
or other loss to citizens or institutions of the
United States.

Block certification means SAFETY Act cer-
tification of a technology class that the De-
partment of Homeland Security (DHS) has
determined to be an approved class of ap-
proved products for homeland security.

Block designation means SAFETY Act des-
ignation of a technology class that the DHS
has determined to be a Qualified Anti-Ter-
rorism Technology (QATT).

Qualified Anti-Terrorism Technology (QATT)
means any technology designed, developed,
modified, procured, or sold for the purpose of
preventing, detecting, identifying, or deter-
ring acts of terrorism or limiting the harm
such acts might otherwise cause, for which a
SAFETY Act designation has been issued.
For purposes of defining a QATT, technology
means any product, equipment, service (in-
cluding support services), device, or tech-
nology (including information technology)
or any combination of the foregoing. Design
services, consulting services, engineering
services, software development services,
software integration services, threat assess-
ments, vulnerability studies, and other anal-
yses relevant to homeland security may be
deemed a technology.

SAFETY Act certification means a deter-
mination by DHS pursuant to 6 U.S.C. 442(d),
as further delineated in 6 CFR 25.9, that a
QATT for which a SAFETY Act designation
has been issued is an approved product for
homeland security, i.e., it will perform as in-
tended, conforms to the seller’s specifica-
tions, and is safe for use as intended.

SAFETY Act designation means a deter-
mination by DHS pursuant to 6 U.S.C. 441(b)
and 6 U.S.C. 443(a), as further delineated in 6
CFR 25.4, that a particular Anti-Terrorism
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